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EXECUTIVE SUMMARY

In March 2006, the National Policy Consensus CeN®CC) and the United States Environmental
Protection Agency (US EPA) co-hosted a multi-staitéér Colloquium to consider whether
collaborative approaches would allow Supplementaiifenmental Projects (SEPS) to leverage
environmental, public health, economic, and sduegaiefits for communities affected by
environmental law violations. A SEP is an enviromtadly beneficial project that a violator
voluntarily agrees to perform, in addition to anBaequired to correct the violation(s), as pasrof
enforcement settlement.

Colloquium participants explored thenefits of expanding the SEP procegs incorporate multi-
sector, community-based collaborations in the sielecdesign, and/or implementation of a SEP.
They examined how eommunity-basedcollaborative SEP can leverageommunity investments
and opportunities to achieve the affected commism@gonomic and environmental justice
objectiveswith minimal additional government resources. They discussed how #ncourage
regulatory agencies and responsible partie@iolators) to adopt collaborative approaches as a
better way of undertaking SEPs.

Five Key Conclusions and Recommendations emergedin the Colloquium and
subsequent work:

» SEPs are underutilized generally; US EPA and stdtesld examine how to expand
opportunities for SEPs, especially where there beagnhanced benefits for the affected
community.

» Collaborative governance processes can lead toegreanmunity benefits by leveraging
SEPs with other investments, actions, and commitsnen

* US EPA and states should consider (1) undertakinggollaborative SEPs to determine
violator and community interest and (2) developapgropriate “best practices” for each state
based on a collaborative governance process suble &iblic Solutions model developed
by NPCC.

* Agencies should consider developing publicly acbésSEP libraries, idea banks, and fund
banks to expand the opportunities for SEPs and niekprocess more efficient, transparent,
and accessible.

» Agencies could benefit by examining SEP policied practices, enhancing opportunities for
collaborative SEPs and incorporating “best prastiéer them.

The need fopublicly accessible SEP informatiorwas an overarching theme of the
Colloquium. Information is the key to a transpar@md inclusive SEP process, particularly a
collaborative SEP with the potential for communityolvement and investment. Increased
public accessibility to SEP information--includipgoject identification--is a prerequisite for a
community-based collaborative SEP.



CHAPTER 1: BACKGROUND AND PURPOSE

CoLLOQUIUM PURPOSE AND
OBJECTIVES

A Supplemental Environmental Project (SEP) is an
environmentally beneficial project that a violator
voluntarily agrees to perform, in addition to ango
required to correct the environmental law
violation(s), as part of an enforcement settlenfent.

The Colloquium’s Purposes

* To explore how collaborative
approaches involving affected
communities create economic,
environmental, and social
benefits through leveraging SEPs
with other investments and
resources, and

* To examine whether and how to
encourage regulatory agencies
and responsible parties to adopt
community-based collaborative
approaches as a better way of
undertaking SEPs.

The Post-Colloquium Objectives

» To implement and evaluate 1-2
SEP pilots, based upon the
Colloquium's collaborative
model for leveraging SEP
resources, and

* To publish Colloquium
Proceedings, including
Recommendations for “best
practices” for both collaborative
as well as community-based
collaborative SEPs.

The National Policy Consensus Center (NPCC) and
US EPA Region 10 co-sponsored the March 28-29,
2006 Colloquium to explore: (1) how collaborative

approaches can create environmental, public health,
social, and economic benefits of enforcement thinoug

leveraging SEPs with other investments and
resources and (2) how to encourage others to
incorporate collaborative approaches into the SEP
process.

COLLOQUIUM PARTICIPANTS

The twenty-five participants, identified in

Attachment A to this Report, represented government

(US EPA Regions 1, 8, 9, 10 and the States of
Oregon and Washington), academia, grassroots
community-based groups, and two national
nonprofits with SEP experience. Participants were
invited because of their expertise and leadership i
collaborative problem-solving, federal and state
environmental enforcement, SEPs, environmental
and economic justice, land revitalization and
conservation, pollution prevention/ toxics reduatio
and/or the evaluation of environmental, public tieal
social, and economic effects of collaboration.

Participants Represented 6 Stakeholder
Groups:

*  Academia

*  Community-based Organizations

e State Government

* Federal Government

*  Non-profits

e Private Sector (measurement and

evaluation)

Potential participants were interviewed about their
knowledge of and interest in the topic of SEPs and
their willingness to participate in a facilitated
dialogue (Colloquium) about the SEP process.

COLLOQUIUM PLANNING AND
PROCESS

Prior to the Colloquium, participants were provided
with an Issue Paper that identified select SERessu
and analyzed five years of SEP data from US EPA’s
publicly accessible Environmental and Compliance
History Online database (ECH®gase studies,



selected State and Federal SEP policies, an article
about NPCC'’s Public Solutions approach to
collaborative public policy decision-making, ané th
Executive Summary of American Bar Association
ReportSupplemental Environmental Projects: A Fifty
Sate Survey with Model Practices (S. Bonorris, ed.).
The Survey is available at:
www.uchastings.edu/site_files/plri/ABAHastingsSEP

report.pdf

Presentations and topics of discussion at the
Colloquium included:

» Collaborative governance as related to SEPs;
e The promise and pitfalls of SEPs;

» Case studies illustrating how collaborative SEPs
and Community Benefits Agreements (CBAS)
actively engaged communities and succeeded in
leveraging resources, actions, and commitments
beyond what was otherwise possible;

» Overviews of SEP policies, practices, and
sample SEPs from the states of Oregon and
Washington;

* Nonprofit third party resources with experience
“matching” and/or “managing” SEPs by either
leveraging the acquisition and rehabilitation of
urban property for recreational purposes or
implementing clean energy, energy efficiency,
and pollution prevention projects; and

» Measurement of the environmental, public
health, social, and economic benefits of
collaboration.

The Colloquium discussion has resulted in three
documents to date.

First, Sx Strategies with Recommended Next Steps is
provided as Attachment B to this Report. The
recommended Next Steps for implementing the Six
Strategies are pragmatic apictice-focused.

Several promote public accessibility. The
recommendations would enhance a SEP program’s
community benefits without requiring statutory or
policy modifications.

SecondThirteen Immediate Next Steps (see

Attachment C) emphasizes multi-stakeholder
outreach on topics such as collaborative governance
resource leveraging, and community-based
collaborative SEPs. Colloquium participants and

NPCC staff have begun implementation of all
thirteen, aided in their coordination by the
Collaborative SEPs Listserv.

Finally, Selection Criteria for SEP Demonstration

Pilots (see Attachment D) emphasizes the availability
of collaborative and leveraging opportunities among
the criteria for SEP pilot designation.

Colloquium documents are posted at
www.policyconsensus.org/publications




CoLLOQUIUM FINDINGS AND
RECOMMENDATIONS

The Colloquium discussion supported the following
findings:

Collaborative SEPs

A collaborative SEP benefits the affected
communities by creating environmental, public
health, social, and economic benefits through
multi-stakeholder resource leveraging.

A collaborative SEP has the potential to leverage
non-enforcement generated funds (see pp. 5to 9)
for a discussion of collaborative governance).

A collaborative SEP that is community-based
builds social capital that ultimately benefits all
stakeholders.

A collaborative SEP process is consensus-based,
transparent, accessible, inclusive, efficient,
effective, accountable, and administered as a
neutral process.

Collaborative SEP processes require public
accessibility and community involvement.
Accessibility (e.g. information on pre-developed
or pre-approved projects) reduces transaction
costs by minimizing delay and reducing
additional negotiation costs. Reduced costs
encourage a violator to undertake a SEP and
enhance the community benefit of environmental
enforcement. Public involvement in a
collaborative SEP ensures that projects actually
aid local communities.

A collaborative SEP is the enforcement tool with
the greatest potential to achieve benefits for a
potential environmental justice community.

Best Practices for SEPs

Existing practices such as publicly accessible
SEP Idea Banks, SEP Libraries, and SEP Fund
Banks (allowing for aggregation of separate SEP
funds) are all proven “best practices” for
leveraging funds and attaining “beyond
compliance” benefits for affected communities.

Many of the legal limitations of federal law
shaped by the federal constitution and federal
procurement law cannot apply to the stétes.

Multi-jurisdictional and integrated enforcement
planning can produce SEPs with benefits for the
affected community (and others) far exceeding
those attainable by either jurisdiction
independently.

Training and Evaluation

Training of agency enforcement staff and
attorneys to use collaboration tools in SEP
negotiation would both serve the specific interest
of regulatory enforcement and the broader public
interest in comprehensive environmental
protection.

Measurement techniques are available to
evaluate the environmental, public health, social,
and economic effects of collaborative
environmental decision-making.

To test these findings, participants agreed to work
with US EPA and interested states to identify one o
more SEP demonstration pilots and evaluate the “bes
practices” discussed during the Colloquium.



CHAPTER 2: SEPS AND COLLABORATIVE PROCESSES

WHAT |ISA COLLABORATIVE SEP?

The agency enforcement staff and the violator
normally negotiate SEPs, without involving other
parts of the agency, outside organizations, or the
affected community. They are often short-term
projects with limited or no relationship to potextity
related programs, projects, or investments in the
community where the violation took place.

In a collaborative SEP, outside interests are bdrbug
in--either during the negotiations or after thejpcod

has been agreed on--to integrate the SEP with other
environmental or community actions. This
integration expands the benefits of the SEP bygusin
it to leverage other investments or resources from
other organizations or governments.

Collaborative SEPs can take several forms. In the
simplest one, the agency staff and the violatok see
input from outside sources to fine-tune the SEP to
meet needs identified in public comments. These
sources of input include other programs in the
enforcing agency, another agency, organizations,
local governments, or community representatives.

Alternatively, the agency can invite those partcits
to help develop or implement the SEP. In this form
of collaborative SEP, participants work to integrat
or leverage the SEP with other projects, activities
programs.

The most complex form of collaborative SEP is when
the agency and the violator agree to use a poofion
the SEP to pay for a collaborative process. This
process involves more participants who might be abl
to contribute to a solution and follows the prire

and practices of collaborative governance.

WHAT | SCOLLABORATIVE
GOVERNANCE?

“Collaborative governance takes as its startingnipoi
the idea that working together creates more lasting
effective solutions,” says Colloquium participant
Greg Wolf, the Director of the National Policy
Consensus Center (NPCC). He defined
“governance” as the “process by which public ends
and means are identified, agreed upon, and pursued.
Governance is different from ‘government,’ which
relates to the specific jurisdiction in which authp

is exercised.”

“‘Governance’ is the process by which
public ends and means are identified,
agreed upon, and pursued. Collaborative
governance takes as its starting point
the idea that working together creates
more lasting, effective solutions.”
-NPCC

Governance includes both formal and informal
systems of relationships and networks for decision-
making and problem-solving. Figure 1 shows a side-
by-side comparison of the contrasting elements of
collaborative governance and traditional governance

Public Solutions System

As an example of collaborative governance, Wolf
outlined the elements of the Public Solutions Syste
which NPCC has employed in a number of projects--
most notably under the banner of the Oregon
Solutions program (www.oregonsolutions otgThe
Public Solutions System relies on these elements:

Sponsor: An agency, foundation, civic organization,
public-private coalition, etc. to initiate suppéot a
project.



Convener/leader: A governor, legislator, local
official, respected civic leader, etc. with power t
bring diverse people together to work on common
problems. The sponsor selects the convener/leader
after consulting with the principal participants.

Neutral Forum: An impartial organization or venue
to provide and ensure skilled process management,
including performing an assessment to determine the
likelihood of success and educating the participant
on the process and the project.

Participants: All sectors (public, private, civic, etc.)
are involved to ensure representation of all irgisre
and points of view. These should include not only
organizations with a direct interest in the project
outcome, but those that can contribute to a robust
solution, like a community organization or local
business.

Written agreement: A mechanism to establish
accountability for implementation of the participsin
commitments.

According to NPCC, collaborative governance
processes must be both effective and efficient.
“Effective” means productive and “efficient” means
with a minimum expenditure (of resourcésyvolf
reported that in a typical Oregon Solutions prgject
additional resources are leveraged from other
participants in amounts three to four times more
than the value of the original project more than
justifying the added cost of the collaborative
governance process.

A Public Solutions-based SEP Model:

-> leverages SEPs with other investments
and resources,

> engages relevant members of the
community in decision-making, and

> creates economic, environmental, and
social benefits for the community.

Colloquium participants agreed that the best public
solutions come from people working together on
issues. They agreed that applying principles and
elements such as those upon which Public Solutions
is based to a collaborative SEP process would
increase the community benefit of environmental
enforcement.

Collaborative
Governance

Traditional
Governance

Place
Hearing Room
Leader
Decision
Maker
Rules of
Engagement
Public Roberts Rules/
Solutions Masons Guide
System
Sponsor
Public / Private / | Government
Not-for-profit
Solution

A
Integrated,
Public, Private,
Investments
and
Agreements to
Take Action

Decisions By
Government
Bodies

Figure 1: Collaborative Governance




EXAMPLES OF COLLABORATIVE
GOVERNANCE THAT WORK

A successful collaborative process ensures that the
impacted community meaningfully participates in
identifying achievable local benefits.

Selecting the right convener, having a neutralrfaru
and identifying and coordinating local strategic
stakeholders can achieve meaningful community
participation, as demonstrated both by the National
Policy Consensus Center's (NPCC) Oregon Solutions
program and by the Community Benefits Agreements
program (CBAY pioneered by the Los Angeles
Alliance for a New Economy (LAANE).

Both CBAs and collaborative SEPs have a
governance approach that includes multi-stakeholder
collaborations. These collaborations can move
beyond regulatory mandates, policies, or practices
and achieve sustainable community revitalization
objectives. They often result in agreements that
include commitments by governments to undertake
projects or provide services in support of the
agreement.

National Policy Consensus Center Public
Solutions Program

Over 30 Oregon Solutions projects have used the
Public Solutions System. Several of the projectsewe
similar to many SEPs. Participants agreed on a
project and then initiated a process to see iftafdil
community investments or activities could be
integrated with the project to expand its benefits.

The commitments made by the private and public
parties in an Oregon Solutions project would preduc
suitable SEPs. For example, in the North Portland
project described below, the City of Portland
committed to retrofit existing diesel equipmenttwit
diesel particulate filters and to use ultra-lowfgul
diesel fuel in all diesel engines. If there hadrba
relevant violation involving another entity, a SEP
involving the upgrade of the violator’s fleet could
have provided an incentive and leadership in
leveraging other actions, including fleet upgratles.

North Portland Diesel Emissions Reduction
Project

North Portland is the hub of distribution of godds
the entire state of Oregon and therefore has the
highest levels of diesel emissions in the state
(estimated at ~20 times the health standard).
Community groups, non-profit organizations,
agencies, and private and public fleets (operating
or from N. Portland) are collaborating to redueefl
emissions through fuel and equipment upgrade
projects.

Using the Public Solutions System modek(p. 5), a
written agreement was reached by all the partigts th
embodied a blend of public and private cost sharing
that will support action on each party's voluntary
commitments.

Freightliner signing Declaration of Cooperation

Private entities such as fuel providers, trucking
companies, and garbage and recycling haulers,qubli
entities such as the Oregon Departments of
Environmental Quality and Transportation, City of
Portland, Multnomah County Health Department, and
non-profit organizations such as Environmental
Justice Action Group (EJAG), Coalition for a Livabl
Future (CLF), and Oregon Environmental Council
(OEC) all took part in an effort to promote volunta
actions to reduce diesel emissions

A Collaborative Governance System is:
Transparent and accountable
Equitable and inclusive
Effective and efficient
Responsive

Neutral

Consensus-based

NNNNAX




Los Angeles Alliance for a New Economy’s
(LAANE) Community Benefits Agreements
(CBA) Program

The Community Benefits Agreement is an emerging
public and private partnership tool that addresses
unintended environmental, public health, sociatl an
economic consequences of urban development.

CBAs have been negotiated to avoid litigation and t
build community support for a large project. CBAs
and SEPs both seek to achieve a community benefit.
Unlike SEPs, CBAs are settlements of cases
prosecuted by a private party, not by the govertmen
CBAs always involve significant public participatio
including multi-stakeholder collaborations.

CBAs are “legal documents in which the
developer of a project commits to a series of
benefits including quality jobs, local hiring,
affordable housing, environmental
mitigations, and community services.
Residents of the project neighborhood and
other stakeholders organize in cross-issue
and multi-racial coalitions. Often, city
government becomes involved through
provision of subsidies or application of land
use requirements.”
http://www.laane.org/projects/lax_cba/index.t

For ten years, the City of Los Angeles attempted
unsuccessfully to expand Los Angeles International
Airport to accommodate growing passenger and
freight demand. However, community and political
opposition had defeated plans for massive expansion

Development of LAX presented the potential for a
classic case of pitting “jobs” against “the
environment.” LAX generates close to 400,000 jobs
in the regional economy, and provides employment
in service industries to thousands of residentbef
neighboring communities. Although many of the
jobs held by local residents are low-quality ories,
communities plagued by unemployment and poverty,
these are important to family survival and the loca
economies.

These same communities, however, suffer negative
environmental and public health impacts from LAX
as it exists: Poor air quality and excessive noise

levels due to the automobile and airplane traffic.
Without mitigation, modernization could exacerbate
these problems.

The LAX Coalition for Environmental, Economic
and Educational Justice was determined to redefine
the debate and to advocate for improvements to the
environment and creation of quality jobs targeted t
local residents. The Coalition organized collesjv

to design &€ommunity Benefits Agreemeitiat
includes important environmental mitigations and
community benefits for nearby communities, as well
as guaranteeing that the new jobs will be good.ones

LAX Coalition for Economic, Environmental and
Educational Justice

The City Council and the Airport Commission
approved the CBA. It calls for spending one-half
billion dollars over ten years for state of the art
measures to abate noise and air pollution generated
by the airport and design and implement public
health programs to address the consequences of that
pollution. In addition, the funds will be used to
provide job training for 500 neighborhood residents
per year and to give preference to local residients
filling jobs at the airport.

Many of the commitments made by the airport and
the City could have been the subject of SEPs, if a
violation had been involved. The collaboration
between the City, the Airport Commission, and
LAANE could have been expanded to include the
violator or the enforcing agency or a third party
charged with expending the SEP funds.



EXAMPLES OF COLLABORATIVE
SEPs

While no SEP case has been identified that fully
utilized a collaborative governance process such as
Public Solutions, two noteworthy SEPs, each the
result of successful concurrent state and federal
enforcement actions and coordination, were
discussed during the Colloquiuth.

The Neponset River/East Boston Greenway SEP and
the Rocky Mountain Steel Mills SEP both illustrate
how community-based collaborations effectively
leveraged significantly more value from enforcement
than had the jurisdiction’s enforcement action
concluded in either a penalty or in a traditiomair(-
collaborative) SEP.

In theNeponset River/East Boston Greenways
SEPnegotiated by US EPA Region 1 and the State
of Massachusetts Department of Environmental
Protection (MassDEP), a remarkable public-private-
nonprofit-community partnership produced a $2
million SEP™ An additional $1.2 million of

leveraged funds allowed a third party (Trust for
Public Land, or TPLsee p. 23) to acquire greenway
sites, which, following remediation, were conveyed
to the Metropolitan District Commission. SEP funds
bridged the remediation-funding gap that allowed
TPL to acquire greenway sites, which were conveyed
to the state urban parks agency. Leveraged funds
also allowed the seeding of an endowment managed
by the Boston Natural Areas Fund on behalf of the
East Boston Greenway to be used for enhanced
maintenance and park programming.

As important as enhanced monetary investment is
enhanced community action. The $432,&t8cky
Mountain Steel Mills SEP, the result of

concurrent federal and state enforcement actions by
US EPA Region 8 and the State of Colorado
Department of Public Health and Environment
(CDPHE), succeeded in mobilizing a community of
low income, predominately Hispanic new immigrants
and third-generation families. This insular, pteva
culture was distrustful of outsiders and local pabl

health agencies. Together, the community and the
agencies collaboratively selected nine public healt
projects, to be completed over a two-year peffod.

The Neponset River/ East Boston Greenways SEP
and the Rocky Mountain Steel SEP are considered by
many to be among the most successful SEPs to date.
The collaboration between US EPA, the states of
Massachusetts and Colorado, and various nonprofit
organizations, businesses, local government and
community groups allowed for a more varied,

flexible, and innovative SEP than either the fetlera
the state agencies could have accomplished
independently, given their respective regulatory
authorities and SEP policies.

Can more deliberately applied collaborative
governance approaches, if applied to the SEP
process, produce a collaborative SEP that achieves
“beyond compliance” benefits in an efficient,
effective, and appropriate way? To answer this
guestion, the Colloquiumecommended selection of
one or more SEP pilots that would use the
collaborative “best practices” identified during

the Colloquium. Evaluation would compare the
outcomes of the collaborative governance,
collaborative, non-collaborative, and non-SEP cases

Participants adopted the following case criteria fo
selection of collaborative SEPs pilosed
Attachment D):

» Likelihood to reach an agreement on the
proposed project within 6-12 months. This plan
would include a reasonable timetable for
implementation, including goals and deadline(s).
Implementation--in terms of the regulatory
agency’s role--would be minimal after the
agreement is reached;

»  Opportunities for resource leveraging;

e Opportunities for a collaborative governance
approach that involves different sectors (local,
federal, state governments, businesses,
nonprofits, community groups, private citizens,
academia) in decision-making and/or
implementation;

«  Appropriate candidate(s) for convenéts;
» Existence of a neutral forum; and

» Source of funding for process (meetings, fact-
finding, facilitation, assistance to convener).



CHAPTER 3: GOVERNMENTAL PRACTICES SUPPORTING A
COLLABORATIVE SEP PROCESS

HIGHLIGHTS OF FEDERAL SEP
PoOLICIES AND PRACTICES

US EPA SEP Policies

US EPA’s SEP policies have shaped state practices,
are more restrictive than state policies generally.

No federal statute expressiyithorizes US EPA to
accept SEPs in mitigation of civil enforcement
actions' US EPA'’s broad authority and discretion to
bring enforcement actions, and to settle them,ideky
accepted® There is no record that a court has ever
invalidated a US EPA-approved settlement that
included a SER®

US EPA has issued several SEP policismce the
1988 Final SEP Policy'® that incorporate articulated
congressional and judicial guidelines in estabfighi
requirements for a federal SEP. To ensure that the
Agency’s enforcement discretion is used approgyiate
and in compliance with federal law, a SEP nitst:

» Be related to — or have a “nexus” to — the
underlying violation;

» Provide significant environmental and public
health benefits;

» Benefit the community affected by the violation;
and

e Secure public health and/or environmental

In contrast to some state programs discussed bé&l8w,
EPA’s SEP policy allows aggregation of separate SEP
fundsonly where (1) separate violators pool resources
to hire a contractor to manage and/or implement a
consolidated SE® or where (2) separate violators
perform discrete and segregable projects withargelr
SEP?! Under either scenario, violators remain liable in
the same manner as they would under a typical
settlement, including the implementation and
completion of the SEP. Unlike many states, US EPA
cannot aggregate funds from separate SEPs into a SEP
Fund Bank to be used laté.

Likewise, US EPA policy regarding third party
involvement is more restrictive than many states.
Under US EPA'’s policy, a third party may implemant
SEP and manage SEP funds only if the violatorg1) i
likely to complete the SEP satisfactorily, (2) is
expected to fully expend the funds agreed to, &nd (
does not merely make a cash payment to a thirg.plart
US EPA policy prohibits the transfer of legal liktyi

for implementation of the SEP from a violator to a
third party?

Adherence to these policies would be required figr a
collaborative SEP using US EPA’s enforcement
authorities.

improvements beyond what can be achieved underPublic Accessibility to US EPA SEP

applicable environmental law.

Information

There are several types of commonly proposed pjec It is axiomatic that publicly accessible informatio

or practices that are not acceptable as federas H&R
may be under state programs), including:

« Donations to third parties;

* US EPA management of funds obtained through a

SEP;
» Augmentation of appropriations without express
legislative authorization; and

» Projects for which a violator is already receiving
federal financial assistance, i.e., a federal loan,
contract, or grant.
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increases the likelihood that an enforcement aatiidin
conclude with a SEP. For this reason, US EPA (and
most states) provides a link to its SEP poliéfes.

US EPA'’s Office of Enforcement and Compliance
Assurance (OECA) routinely updates its directory of
significant cases with SEP settlements from 1998
through the present. OECA also collects projesagd
from interested parties to include in thetential
Supplemental Environmental Projects Guidance’



“Best Practices”

In addition to the OECA website’s publicly accessib
features, several Regional webpages provide Region-
specific SEP information or practices. For example
uncertainty about whether a particular proposegepto
would be acceptable or successfully completed in a
timely manner by a violator makes potential
stakeholders unwilling to invest resources in dngat
and submitting ideas. One US EPA Region has
adopted a “Best Practice” to address this concéhe
Region’s SEP Coordinator screens proposals, and in
consultation with the proponent, develops the psapo
to include realistic cost estimat&s.

HIGHLIGHTS OF STATE SEPPOLICIES
AND PROGRAMS

State SEP Policies

According to theSupplemental Environmental

Projects: A Fifty State Survey, thirty-two states have
formal, published SEP policies and sixteen staad (
the District of Columbia) have informal practicas o
internal, unpublished polici€s. Only two states—
North Carolina and South Carolina—have rejected
SEPs as a matter of policy.

Although federal SEP policies are followed by many
states, several have promulgated policies sigmifiga
different from US EPA. State SEP policies vary with
respect to (1) legal requirements (e.g., agendyoaity
to manage funds, contributions to third parties,
willfully guilty or repeat violators’ access to SER
nexus requirements, penalty calculations (i.e.,
percentage of penalty that can be mitigated) aphd (2
types of projects allowed.

An August 2006 review of state enforcement websites
indicates that SEP model practices are also widely
varied. States differ with respect to (1) public
accessibility of SEP-related information and (2yrde
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of community involvement facilitated, both of which
provide benefits that increase the likelihood of
successful SEPs. On the whole, state SEP po#cees
more flexible than US EPA'’s, making it easier to
undertake and implement collaborative SEPs.

Sate Supplemental Environmental Project (SEP)
Programs: A Review of Publicly Accessible State SEP
Databases (see Attachment EJs an outreach tool,
available in a .ppt format, illustrating state agaurhes.

Public Accessibility to State SEP Information

Publicly accessible information increases the iiiad
that an enforcement action will conclude with a SEP
Twenty-four states have little or no publicly acsibke
SEP information. When searched, some agency
websites yielded results containing some SEP
terminology (i.e., the term “supplemental
environmental project”), but lacked clear SEP pplic
guidance and/or SEP enforcement data. One stite th
lacks publicly accessible SEP information repottet
less than 1% of its total enforcement actions teduh
SEPs over the five year period from FY 2000 through
FY 2004.

Thirteen states provide a link to their SEP pofici©f
the eleven states that go beyond publicly accessibl
SEP policy information, one reported 13 SEPs from
204 enforcement actions (6.4%) in FY 2004, another
state 11.8%, and a third 28.8%. These thirtedasta
in addition to an explanation of their SEP policies
provide one or more of the following:

 Alink to the US EPA’s ECHO database, which
allows for a SEP search;

* Guidelines and access to a SEP Idea Bank,
allowing the public to post and/or view suggested
project ideas for SEPs; and

The ability for penalties to be placed into a
community fund (SEP Fund Bank) for an
environmentally beneficial project.



TABLE 1: PUBLICLY ACCESSIBLE ENFORCEMENT DATA (FY 2004)

State SEP Practice Percent of Total Percent of Total Penalty Dollars Spent
Enforcement Actions on SEPs
Including a SEP
State 1: Little or no mention of 0.0% 0.0%
SEPs on website
State 2: Little or no mention of 2.3% 2.5%
SEPs on website
State 3: Link to SEP Policy 0.3% Not available
State 4: Link to SEP Policy 6.5% Not available
State 5: SEP Library 2.5% 9.1%
State 6: SEP Guidance, including 11.8% 42.5%
proposal submission guidance and
“bank” of pre-approved SEPs by
location
State 7: SEP Idea Bank 6.4% 63.4%
State 8: SEP Fund 28.8% $14,077.16 from the Fund was used for
environmentally beneficial projects from
January 1, 2004 to December 31, 2004!

“Best Practices”

SEP practices vary widely across states and pravide
range of results. The following practices promote
public accessibility to SEP information and are the
“best practices” recommended by the Colloquium.

"Best Practices” include:

*  Publicly Accessible SEP Idea Banks
* Publicly Accessible SEP Libraries
* Publicly Accessible SEP Fund Banks

A “SEP Idea Bank” is a pre-approved list of proposed
SEPs contributed by various sources. It allows
violators to choose a project that has already been
vetted by the agency and is of interest to the genay
proponent. Some states provide public access to
submitted proposals while others only provide ptipli
accessible instructions and/or mechanisms (iwela

based form) for submission.
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Project ideas in a publicly accessible SEP Bankbean
catalogued by location, cost, or category. Upen th
request of a violator, the agency enforcement tees@
may consult the Idea Bank for relevant SEP ideas, o
refer violators to do so. Providing guidance—and
technical assistance—during the initial stages of
project submission mitigates misunderstandings
relating to cost expectations, increases long-term
efficiency, and makes it more likely that beneficia
community projects will be undertaken as SEPs.

An Idea Bank facilitates an important step in the
collaborative SEP process: connecting a potential
violator with an affected community and its needs.
Without this connection, the penalty investment may
not be optimally leveraged to directly benefit the
community.
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Figure 2: IEPA’s SEP Idea Bank Main Page, http://www.epa.state.il.us/cgi-bin/en/sep/sep.pl (accessed February 13, 2007).

The lllinois Environmental Protection Agency (IEPA)
provides an example of a publicly accessible SER Id
Bank (see Figure 2). To assist the public in submitting
proposals, the SEP information page contains
instructions and a list that explains each SEPgcaye
(i.e., Public Health, Pollution Prevention, Poltuti

Reduction, etc.). Submitted projects remain po&ied
two years and, currently, there are over eightg-fiv
projects on the list. The IEPA website also corta
searchable database, which yields PDF copies of
enforcement orders and consent orders that contain
negotiated settlements that detail SEPs.

PRE-APPROVED SEPs

RECIPIENT OF SEF ELIGIELE MINIMTUM
FUNDS PROJECT TITLE PROJECT DESCRIPTION COUNTIES* AMOUNT
CLEANUP PROJECTS
The Audubon Society Bolivar Flats Shorebird Sanctuary- | Household frash and appliances have been Galveston 51000
Trash Cleamp dumped in sancmary wetlands. Trash will be

removed mechamcally and disposed of at a
licensed landfill.

Coastal Conservation Coastal Conservation Association | Remove abandoned vessels, pilings, markers, Nueces, San Any

Association Biz Bay Debns Clean-Up dradge pipe, and other hazards from the waters Patricio, Klebers, | contribution
and beaches. Kenedvy, and amount

Aransas accepted

Gregg County Tllegal Dump Site Cleanup Clean up illegal dump sites and tire sites located Gregg 51,000
throughout the county.

Gulf Coast Waste River, Lakes, Bays 'N Bayous (Clean up trazh and pollutants from Galveston Bay | Galveston and Any

Disposal Authority Trash Bash and waterways in the San Jacinto watershed. Harris contribution

amount
accepted
Keep Odessa Beautiful | Earth Day / Texas Recycles Day Properly disposing of household hazardous waste | Ector 7,000
Inc. Household Hazardous Waste and tires collected at these events.
Collection

Figure 3: TCEQ's List of Pre-approved SEPs, http://www.tceq.state.tx.us/assets/public/legal/sep/pre-approved seps.pdf (accessed

February 13, 2007).
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The Texas Commission on Environmental Quality
(TCEQ) provides two publicly accessible PDF
documents containing (1) guidance about SEPs and
how to create SEP proposals and (2) a list of pre-
approved SEPsd#e Figure 3).

An “SEP Library” is a database of approved or
successful SEPs that provides a frame of referfenmce
those developing SEPs. Thus, new SEP proposals
benefit from past lessons learned, increasing veeadl
efficiency of the SEP process and reducing
transactional costs.

The largest barrier to adoption of SEP librariethés
concern that inclusion in the library will be peres

as an assurance that the project will be accepteieb
agency. This assumption can be corrected by glearl
articulated caveats, allowing SEP libraries to sexs
facilitators to the SEP process. Alternativelygess to
the library can be restricted until parties underdtthe
library’s limits. However, to facilitate transpaey

and open access, this latter approach would require

access to an agency SEP consultant or coordinator.

The Massachusetts Department of Environmental
Protection (MassDEP) provides a publicly accessible
SEP library. The MassDEP website provides a
downloadable document containing the following
information about 78 SEPs: case names, numbers and
dates, the amount agreed to be spent on SEPs or
credited in penalties, short descriptions of th&® SE
activities, and the violations that prompted enéonent
action éee Figure 4). The SEPs are arranged
alphabetically and by category.

The Washington Department of Ecology’s (Ecology)
Water Quality Program posted an internal “librairy”
June 2006see Figure 5). Currently, the list of
“Innovative Settlements” contains the requireméots
an innovative settlement and examples of past gije
Along with date, description, and project titlee thite
provides a link to each project’'s complete settleime
agreement so that enforcement attorneys can access
approved past projects as one resource in creating

Public Health

Pollution Prevention

Pollution Reduction

Emergency Planning and Preparedness

Environmental Compliance Promotion

is larger

protect State Park waters.

Value: 543,875,

LIST OF AFFPROVED MA DEP
SUPPLEMENTAL ENVIRONMENTAL PROJECTS
In Alphabetical Order
The SEPz below have been characterized as belenging to the following categories:

Environmental Conzervation, Protection and Restoration

The cited value of projects is the amount credited, or requirved to be spent, by the consent order, whichever

ENVIRONMENTAL CONSERVATION, PROTECTION AND RESTORATION

Pond dredging, donation of developable land for conservation, runoff control as needed to

AA Will Materials Corp., April 6, 2000, ACOP-SE-00-R003-246TA-SEP.

Donation of land (developable at least in part), with sigmificant environmental value, to a
qualified land trust, conservation orgamzation or public agency; dredging and remaoval of
certain sediments and crganic materials from the shore of Big Bear Hole Pond in Taunton,
donation of materials to be nsed for stormwater management and contrel of runoff to

Figure 4: MassDEP’s List of Approved SEPs, http://www.mass.gov/dep/images/sepalph.pdf (accessed February 13, 2007).
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' A afied ¢ B Ditemal Hiiss

Enforcements - Innovatlve Settlements

Ecokogy's sattlment objecinoe i3 to acheyve complance sith state anyronmental lvws and requlsicns, mibgate or restore demage dores bo the anyronmant, where possible, and
e oulEge uie af gediutan praverilon Statedsd o feduca Tuluia wsilss g-l'luul::i Ervdvaliva patally saltlhments many dvert @ssesed paralty amounts 0 & Suppkment
Ervewnnmental Project (SEF], Innovatee setthiment proposals must include tha dollowing thres general dements:

+ The propeaal mest readt m snvronmantsl banefts bepond coracing aemting valaticns ard providing miturances ragarding fubors comphancs
= The peralty paid plus the net cost of the inmovabve proposal must meflect the grasity of the
# Thisa shwuld Ba & raamanshng Batm e U futusa of e sslaton and s snvrsenantal Banaht fought through Fe prapacal.

The foliuwing are examples of Pnovative setbemeonts.

Imali Title

] L.P. Colzon & Sans
{eompiate seitlamant agreement]

D005 Muddie Creck Restomabon Weyerhszusar Lo
F—— [t g

o] Portac Planng MlHon B Consarvation Trust
{Cpmpbibe mastamant agrmement]

bie i Enabartews
{corplate mattamant agreement]

] Soand Rafiring Compoeratan

lcamplate matklamant agresment]

Laton and the economic banehit of noncomplance {iF quantifiable]

[RITREE HEN

& partion [$22,557.00) of the penalty issusd to 1P, Colisan was satted through
a paymank to the Chahslis Rasis Fisheries Task Force for use on fish habitat
MSTOration progacts.

The Weyerhasuser Rapmond Saw Bl dd not cormecily monitor and sample its
maitamater duchurgas o e Oty of Riymand wanmany seeer. e an
sattied a penalty of $19.000, which was forsarded bo the Willapa Eay Fisheres
Erbancemend Group e umed for the Midde Cresk saimon restorabon praject

Portac Mlarnar Ml paid a porton of the assessad amount bs dhe Hob Bivar
Consersabon Trust, The consersabaon st is used bo purchase and preseroe
saction of Lind alang both banks of tha Heh mar. The geal of eha b rear
Conservabon TReE i to acguire availabke parcels from the Oivmepic Matoral Park
to the cutlet at the Pacfic Dosan.

Shakarmomn was ssued a Robce of Panaly for State Wasta Dischargea permit
norcorpiancs, & poriign of B penaky was satied to help fund the Winlook
Wailtamatér Traalmeant upgrada.

A panalty Esued to Sound Refning Corporation Wi se1tkd by hiring a
cormitard by conduch & Jrd party st of tha Facifas with 5 foous on waker
quabty compliance, Tha aadit vl includs raviey of SEsaiationg and maan Dermane
procsdunes and recommendabons for mprovement

Figure 5: Washington Ecology’s Intranet Site, http://www.ecology/programs/wg/documents/enforcements.html (accessed August

2006).

future projects. Other Ecology Programs are iistei
in contributing as well, and the goal is to have site
publicly accessible within the next two years.

An “SEP Fund Bank” is a way to aggregate smaller
amounts of SEP funds to be used on larger projects.
These funds can be set aside into accounts onescro

for future SEPs lack an assurance that the vidtator
contribution successfully benefited the environment
Both issues are mitigated by an agreement thatreith
(1) establishes minimal participation requireméats
the violator or (2) ensures oversight and provides
further actions in the case of unsuccessful prsject
Unfortunately, such agreements may limit a violator

funds and be managed or implemented as SEPs by stalyillingness to propose a SEP. Both Delaware ana Ne

enforcement agencies or private entities.

Fund Banks can allow for projects with a greater
environmental or public health benefit in a variety
ways. For example, if a number of penalties are
assessed for small amounts, aggregation can adlow f
projects with greater environmental benefit. Amwoth
example is when several violators have participated
the same violation or similar violations in the gam
geographic area and at approximately the same time.

SEP Fund Banks not only divert agency (penalty)
funds from the general fund, but also arguably aemgm
agency budgets. (Federal revents US EPA from
creating a SEP Fund Bank, but it does not apply to
states.) Fund Banks raise two policy concerns for
many states, namely, that (1) a SEP Fund Bank
conflicts with the goal that violators benefit the
environment through a project that goes beyond Imere
writing a check to a third party and (2) fundsaste
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York have versions of a SEP Fund Bank.

Delaware’s Department of Natural Resources and
Environmental Control (DNREC) manages the state’s
Community Environmental Protection Fund (CEPF).
According to the CEPF statute, the Fund will canafs
25% of the civil and administrative penalties cctiésl

by DNREC, pursuant to its general enforcement
authority, as well as specific statutory authoréjating

to sediment and erosion control, wetlands protactio
coastal zone protection, chronic violators, and
hazardous substance clean’tip.

While the Fund does not receive funds from SEPs, it
has many of the same qualities. For example, money
within the Fund must only be applied to Community
Environmental Projects located in the community
where the violation occurred. The DNREC website
provides a publicly accessible application with



guidelines and examples of suggested projesets (
Figure 6). Also, the DNREC website provides PDF
downloads of CEPF account statements that provide
fund balances for public review. As of March 2006,
the CEPF contained $1,676,54033.

The New York Department of Environmental
Conservation (DEC) has an Environmental Benefit
Projects (EBP) Policy, which authorizes escrow
accounts for SEP funds. An EBP is a project that a
respondent agrees to undertake in partial settleafen
an enforcement actiofl. The EBP must improve,
restore, protect, and/or reduce risks to publidthea
and/or the environment beyond that achieved by

respondents’ compliance with applicable laws and
regulations® For unspecified future SEPs, violators
may place the penalty funds into an escrow account
held by the violator or an approved independentossc
agent. The interest and remaining account balsnce
given over to the state at the conclusion of thB.SE
Although the escrow policy is publicly accessitiles
New York DEC does little to connect violators with
community members.

OFFICE OF THE SECRETARY

Through March 31, 2006

Community Environmental Account (8100)

LOCATION | TYPE of VIDLATICN INFORMATION REVENUE [TRANSFER OUT TRANSFER IN
| AA202004038
Formosa Plastcs Cop
Delawsrs City Complex Motiva Enterprises LLC
Delawsrs City Complex Motiva
Mewark Power Systemns Composites, LLC
Seaford Tilcon DE Inc.
Cheswold Cow Reichold Specialty Latex
Coasta Coating
Sunoco
ity Comglex ofiva
ity Comglex otiva
ity Complex ofiva
ity Complex Motiva
ity Comglex Motiva
Arnesican Mineral's Inc
ity Comglex Motiva
ity Comglex 1
Coniracior Materials (1 of 11)

Mew Castie Condractor Materials [2 of 11)
Celawars City Comglex udgement mulii-meda court case  [Metachem Bankrupicy §122,846.21
CE Ciay Cragon Run Park Project 51147581
1st State Community Action Agency - Neighborhood Cleanup 51,250.00 5 978.42

§267,853.43

Mew Caste Laidlaw Corp
Mew Caste (Contracior Materials (2 of 11) |
Addiitonal funds to 15t State Communicty Action Agency $2,800.00
New Ca Coniractors Materials (4 pf 11}
Celaw ity Complex Motiva Enterprises LLC
Cielaw ity Complex Premcor Refining Group §266,068.21
Mew Contractor Materials LLC( 5 of 11) $266,223.41

i1 Polluton Discharge NEDES

Wilmingion

\Veolia Water (formerly known as U.S. Filter)

S260,723.41

Figure 6: Delaware Department of Natural Resources and Environmental Control website,
http://www.dnrec.state.de.us/ciac/documents/CEPFasofMarch312006.pdf (accessed February 15, 2007).
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CHAPTER 4: COMMON ISSUES FOR SEPS

WHAT ARE THE POTENTIAL LEGAL
AND POLICY ISSUES?

No court has provided judicial guidance on
government’s proper use of SEPs to enhance the
environmental and public health of communities.
TheFifty Sate Survey™® proposed the following legal
and policy considerations for agencies formulatng
implementing a SEP policy:

» Although no specific law may authorize SEPs,
agencies have general enforcement discretion
to bring environmental suits and settle them;

e The power to enforce laws includes the power
not to prosecute violations;

* Voluntary settlements may include provisions
that could not have been imposed by the
agency or a court;

»  Community input can cure potential
challenges to SEPs and advance procedural
justice;

* SEP Libraries providing pre-approved SEPs
reduce transaction costs for all stakeholders;

» A state SEP fund segregating environmental
penalties for beneficial uses is an option
uniquely available to the states;

e Third party contributions allow small violators
to enhance environmental benefits without
having to undertake a SEP; and

» Oversight and enforceability are essential to
building assurances of successful SEP
management and accountability.

The Survey also addressed the issue of liability for
nonperformance of a SEP.Under US EPA policy, a
violator is responsible and liable for ensuring tha
SEP is completed satisfactorfl{.A violator may not
transfer liability to a third party, including a
contractor or consultant retained to implement a
SEP%®

US EPA imposes stipulated penalties for failure to
perform ranging between 75-150% of the mitigation
value awarded to the SEP, although the penalty may
be avoided if good faith and timely efforts weredma
and at least 90% of the funds budgeted for the SEP
were spent?
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Most state policies have similar provisions. In
addition, Maine may require a “letter of credit,
escrow agreement, or third-party oversight” when
evaluating a violator’s capacity to successfully
complete a SEP. Outsourcing oversight to a branch
of state government--for instance, the Universfty o
Maine--is thought to increase the likelihood of
successful outcomes through a third party’s project
management expertise and neutrality.

Many state policies emphasize upstream decision-
making by requiring implementation schedules,
guantifiable deliverables, and enforceable interim
deadlines. A collateral benefit of discrete
performance indicators, tf&irvey posits, promotes
transparency and is useful in building supporttiier
use of SEPs within the regulated and affected
communities and the state legislat(fre.

WHAT ARE THE COMMUNITY
BENEFITS OF A SEP?

Benefits to communities may include public health
improvements and environmental restoration through
pollution prevention and reduction, as well as
improvements in social and economic conditions.
SEPs have financed the purchase and preservation of
wetlands and greenspace, underwritten the cost of
fenceline monitoring and mobile asthma clinics, and
supported the conversation of bus fleets to natural
gas.

US EPA'’s brownfields redevelopment initiatives also
provide SEP opportunities. Although SEPs may not
be used for activities funded under the Brownfields
Program, such as site assessment or remediaten, th
can be used to complement brownfield program
activities. For instance, SEPs may be used to
construct green buildings, construct urban forests,
restore streams, and/or complete constructioneelat
to those on-site activiti€'s.



How CoMMON ARE SEPS?

From their analysis of the US EPA’'s ECHO
enforcement database during the five year time
period from 2001 to 2005, NPCC staff made the
following observation?

First, the review revealed that that on average,
roughly five percent (between 4%-6%) of all
enforcement, including both judicial and
administrative, concluded with a SEP. Second, lof al
SEPs negotiated during this five year timeframe,
administrative SEPs outnumbered judicial SEPs by a
factor of 10 to 1gee Figure 7)* (US EPA controls
the prosecution, negotiation, and settlement of all
administrative cases'§ Third, SEPS have a
significant strategic value in achieving “beyond
compliance” benefits for affected communities.

2000 aqpo 003

O# Judicial SEP=
@ # Admin SEPz

Figure 7: The Frequency of Administrative and Judicial
SEPs, 2001-2005

To understand how SEPs augment the benefits of
enforcement, consider Figure 8. During the fiveryea
time frame (2001-2005) studied, $814,500,000 in
penalties was collected in non-SEP enforcement
actions. During that same five year period of time,
enforcement actions concluding with a SEP
generated $558,600,000 of value (penalty plus SEP).
Given that an average of only 5% of all enforcement
concludes with a SEP, the value of an average SEP
enforcement case I8 times greater than the average
non-SEP action.
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Of course, there may be plausible explanations for
the disproportionately high value of SEP-based
enforcement relative to penalty-only enforcement.
For instance, enforcement cases settling with a SEP
may have been generally stronger cases, leaving
defendants more willing to settle on terms more
favorable to the government, namely, a large pgnalt
and a large SEP. Or, a few exceptionally “high

$250,000,000
$200,000,000
$150,000,000 S
$100,000,000
§50,000,000
$_

B SEPs cases
{penalty+SEP)
EMNon-SEPs cases

(penalty)

Figure 8: The Monetary Value of Enforcement Cases, 2001-
2005

value” SEPs may have skewed averaged data.
Finally, SEPs may have been consistently over
valued by Agency staff eager to achieve “on the
ground” remedies in lieu of monetary penalties for
affected communities burdened by the impacts of the
violator's noncompliance.

Regardless of the explanation for the
disproportionality, it is certain that an incremant
increase in the number of SEPs will have a notieeab
impact on the affected community because a SEP
produces public health and/or environmental
improvements beyond those otherwise achievable by
law.



WHICH ENVIRONMENTAL MEDIA Second, violations of the CAA and the CWA result in

AND CATEGORIES ARE M OST the highest valued SEPs, 44% and 23%, respectively
COMMONLY ASSOCIATED WITH (see Figure 10),
SEPRS?

TSCA, 2.55%

NPCC staff also analyzed the 2001-2005 ECHO data SDWA, 2.38%
with respect to the type of SEP, based on the
environmental law violated and the category of SEP
implemented. Five trends emerged.

RCRA, 20.64%

CAA, 43.93%
MPRSA, 0.03%
First, the most common SEP involves settlements of FIFRA, 0.24%

regulatory*’ enforcement actions under the
Emergency Planning and Community Right to Know

Act (EPCRA) (20%), the Clean Water Act (CWA) CWA, 2316% CERCLA, 3.32%
(20%), and the Clean Air Act (19%ge€ Figure 9).

EPCRA, 3.75%

Figure 10: The Monetary Value of SEPs by Media, 2001-2005

TSCA

13% Third, some categories of SEPs are more common
SOWA CAA than others. The four most frequent categories,
2%, 19% constituting 57% of all SEPs performed, are:
RCRA e Pollution Reduction (16%),
14% * Emergency Planning and Preparedness
CERCLA (16%),
MPRSA 1% + Pollution Prevention Equipment/Technology
0% Modification (13%), and
FIFRA » Environmental Restoration (12%seé
1% Figure 11)'®
EPCRA
20%

Figure 9: The Frequency of SEPs by Media, 2001-2005.
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Figure 11: The Freaquency of SEPs by Cateqory, 2001-2005.
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Figure 12: The Monetary Value of SEPs by Category, 2001-2005.

Fourth, the monetary value of SEPs varies by media.

The Clean Water Act and Clean Air Act SEP

enforcement data show a rough equivalence between
their frequency and their respective monetary value

(see Figure 12). Although EPCRA settlements

comprise 20% of the number of SEPs negotiated,
they represent only 4% of the aggregate valuelof al

SEPs.
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Finally, US EPA Regional offices develop
specializations or preferences as to categories of
SEPs they tend to negotiate. For instance, ofttreet
Regions participating in the Colloquium, “Pollution
Reduction” is the most frequent category in Redipn
while Region 8 specializes in “Public Health” and
Region 10 in “Emergency Planning and
Preparedness” SEPse¢ Figure 13).
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Figure 13: The Frequency of SEPs by Category in Regions 1, 8, and 10.
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The ECHO database does not indicate whether a SEP
is either collaborative or leveraged, although
anecdotal evidence would indicate that few, if any,

are either. Were these data available, a conclusion
could be drawn comparing the respective frequencies
and values of collaborative governance SEPs,
collaborative SEPs, and noncollaborative SEPs.

Nor does ECHO disclose whether the enforcement
action impacts a potential environmental justice
community. The upcoming implementation of US
EPA’s Environmental Justice Smart Enforcement
Assessment Tool (EJSEAT) will remedy this.
EJSEAT will apply a nationally consistent
methodology that identifies community
demographics in the area of a facility. EJSEAT wiill
also disclose publicly available information about

A Public Solutions-based SEP Model:

> leverages SEPs with other investments
and resources,

> engages relevant members of the
community in decision-making, and

> creates economic, environmental, and
social benefits for the community.

environmental and public health burdens of the
potentially impacted community.

Will Collaborative SEPs Produce
Good Outcomes?

The determination of whether collaborative SEPs, or
SEPs generally, enhance the effectiveness of
environmental regulation requires performance
measures and evaluation. It was the strongly held
view of the Colloquium that while monetary benefits
are important, solely focusing on the monetary @alu
of a traditional (noncollaborative) SEP overlooks t
nonmonetary value of enhancing a community’s
capacity to self-govern, using the skills learned
during the collaborative SEP process.

For several years, US EPA and other stakeholders
have been working to evaluate the use of
collaborative processes, although there have bmen f
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comparative studies. The US EPA Systematic
Evaluation of Environmental Economic Results
(SEEER) tool was designed to quantify the impacts
of using a collaborative process by comparing the
results of a collaborative process with the resnilts
alternative approachés.

SEEER has been used to evaluate six cases in Oregon
and four cases at US EPA, with ongoing additional
work on two cases at US EPA and DBIKey

findings to date include:

« Evaluating environmental effects is feasible,

» Social capital is a very important gain from the
collaborative processes,

» Collective decisions by parties are closer to
science judgments compared to decisions made
when only some of the interests are represented
or information is insufficient, and

e Collaboratives were uniformly positive
experiences.

The decisionmaking in the collaborative cases was
judged more effective compared to their likely
alternatives. Decisions were reached more quickly,
with significant timesavings. Moreover, the
environmental gains were judged to be about 25%
greater in part because the agreements were better,
more durable, and easier to implement. There were
also reported gains in organizational effectiversess
improved environmental gains offset modest post-
agreement costs to state and federal agencies.

The SEEER approach to evaluation requires clear and
observable goals and outcomes, systematic
information gathering, engagement of key
stakeholders, political capital, and resources for
design, implementation, and use. A proposed
outcome-based logic model was presented at the
Colloquium for discussion by Colloquium

participants (Figure 14Y.

Collaborative SEP pilots managed under a Public
Solutions approach could be evaluated using the
SEEER methodology.
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Figure 14: The SEP Logic Model.
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WHAT NONPROFIT RESOURCES ARE
AVAILABLE TO MANAGE A
COLLABORATIVE SEP?

Two national nonprofits with experience in SEPs
participated in the Colloquium. Local or regional
nonprofits can fill a similar role.

The Strategic Environmental Pipeline Project
(StEPP) Foundatior?® and theTrust for Public

Land (TPL)* shared their experience with multi-
stakeholder, multi-media SEPs. Their presentations
demonstrated how third party nonprofits can both
match (identify partners with projects) and/or ngaa
(leverage) resources in the SEP process.

StEPP was established in 2001 to identify and match
viable clean energy, energy efficiency, and pathuti
prevention projects with funding, with an emphasis
on leveraging multi-stakeholder collaborations. Whe
a SEP is one of the sources of funding for a ptpjec
StEPP manages the SEP process from start to finish,
working with the State environmental agency.

StEPP has amassed a database of over 2500 projects
in all 50 states. The database allows searches by
location, target audience, environmental media, and
environmental attributes.

StEPP can assist a violator in selecting a SEP that
meets the objective sought and satisfies any nexus
requirement. If there is no appropriate projedhia
database, StEPP will develop one through an RFP
process that takes into account measurable

23

environmental impacts, financial “leverage” through
matching dollars and in-kind donations, and public
awareness or education opportunities.

StEPP has worked with the Colorado Department of
Public Health and Environment to administer more
than $3,000,000 in SEP projects, and it is intedkst

in providing SEP services in other states.

TPL, created in 1972, is a national non profit that
conserves land for people to enjoy as parks,
community gardens, historic sites, rural lands, and
other natural places. A key focus for TPL is itsk8a
for People Initiative through which TPL assists
underserved communities to improve and increase
the amount of park and open spaces by identifying
opportunities, providing technical assistance to
municipalities and community based organizations,
including, acquiring land, and in some cases,
planning and building parks.

The acquisition or transformation of urban property
for recreational purposes is often complicatedhey t
presence of environmental contamination.

Over time TPL has developed expertise in working
through contamination issues. For instance, TPL
played a pivotal role in the land acquisition ane t
rehabilitation success of the Neponset River arsl Ea
Boston Greenways SEP project discussed during the
Colloquium and featured on p. 9 of this Report.



CHAPTER 5: NEXT STEPS

The most important Next Step is to initiate andleate 1 to 2
collaborative SEP pilots using the Public Solutiomzdel.
Potential pilots will be assessed, in part, onlthsis of the
Colloquium’s Selection Criterissge Attachment D). At this

The most important Next Step is to
initiate 1-2 collaborative SEP pilots
using the Public Solutions model.

time NPCC is open to proposals.

NPCC staff created the Collaborative SEPs Listsetty almost 80 subscribers representing governnasagdemic,
community-based groups, neighborhood associatiodsstry, and nonprofits. NPCC, in consultatiomhwi
Colloquium participants (and others), as coordiddteough the Collaborative SEPs Listserv, has mdoevard
and taken actions towards implementing all of Thizteen Immediate Next Steps (see Attachment C).

External outreach, in collaboration with Colloquig@rticipants, is ongoing with selected state agsinc
community-based groups, neighborhood associatiodastry, and nonprofits. Collaborative efforte anderway
to provide training in SEPs collaborative probleoivig to the legal community through the ABA andte bar
associations.
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CONCLUSION

WHAT CAN USEPA AND THE
STATES DO Now TO ENHANCE SEP
PRACTICES?

One US EPA Region's enforcement policy views
SEPs as the “default” resolution of enforcement
matters involving a willing violator. This policg ithe
exception rather than the rule. All participants
acknowledged the reality of legal and/or policy
barriers to full integration of collaborative SERs. a
result, the Colloquium craftefix Strategies with

Next Steps (see Attachment C), most of which--if not
all--can be implemented immediately, with no change
in existing SEP statutes or policies.

US EPA has been active in both designing and
implementing SEP policy, but the States are at the
forefront of designing and implementing “Best
Practices” because the legal limitations of fedkral
shaped by the federal constitution and federal
procurement law do not apply to the states. At a
minimum, federal and state legal authorities al&dw
least one-- if not all--of the “best practices”dissed
during the Colloquium, including SEP Idea Banks,
SEP Libraries, and SEP Fund Banks.

The Colloquium concluded thatcallaborative
governance modelnvolving affected communities
such as Public Solutionsas the potential to create
environmental, public health, economic, and social
benefits by leveraging SEPs with other
investments and resourcesThe Colloquium further
concluded that that evaluation of a collaboratit#S
approach is not only key to adoption, but also
feasible and will yield systematic knowledge about
the process and results.

Five Key Conclusions and Recommendations

» SEPs are underutilized generally; states should
examine how to expand opportunities for SEPs,
especially where there may be enhanced benefits
for the affected community.

» Collaborative governance processes can lead to
significantly enhanced community benefits by
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leveraging SEPs with other investments, actions
and commitments.

» Agencies should consider (1) undertaking pilot
collaborative SEPs to determine violator and
community interest and (2) developing
appropriate “best practices” for each state and
US EPA based on a collaborative governance
process such as Public Solutions.

e Agencies should consider developing publicly
available SEPs libraries, idea banks and fund
banks to expand the opportunities for SEPs and
make the process more efficient, transparent, and
accessible.

Environmental enforcement agencies could
benefit by examining SEP policies and practices,
enhancing opportunities for collaborative SEPs,
and incorporating “best practices” for them.

Collaborative approaches to environmental
enforcement, in the appropriate case, deserve more
attention and encouragement. The involvement of
more people in the process gives them ownership,
investment, and a stake in the solution and alsoltre
in enhanced community benefits. In particular, a
collaborative governance approach can leverage
community investments several fold and add non-
monetary commitments of time, activity, and talast
well.

Fundamentally, a successful SEP program--especially
for collaborative SEPs--is all about relationships.
Collaboration supports relationships. Successful
collaboration not only leverages monetary resoyrces

it leverages trust.



ENDNOTES

! More information about SEPs can be founchéb://www.epa.gov/compliance/civil/sep&Beyond
Compliance” is the goal.

2 See http://www.epa.gov/compliance/data/systems/multiiatho.html

% The Refinery Reform Campaign’s recent report usciened the value of a collaborative SEP process in
ensuring that the impacted community enjoys theefieof enforcement: “Part of the injustice is teclusion
of community participation in the decision-makinggess. This participation must exceed the advisory
capacity; to be meaningful the impacted communitsihihave an authoritative seat at the tal8ePS The
Most Affected Communities are Not Receiving Satisfactory Benefits,
http://www.refineryreform.org/downloads/SEPs_rep661906.pdat p 22.

* For instance, US EPA’s SEP policies prohibit uke private third party to complete a SEP becatisken
appearance that US EPA is using the organizatiomdicectly manage or direct SEP funds, in violataf the
Miscellaneous Receipts Act, 21 U.S.C. §3301(b) @@irecting that all assessed penalties be degzbsi the
U.S. Treasury), and the Anti-Deficiency Act, 31 ICS81341(a) (prohibiting agency expenditures icess of
congressional appropriations). Federal SEP guidglare designed to preserve the Congressionalgatére
to appropriate funds as provided in the U.S. Cautgiin, a function that cannot be waived. Absesinailar
statutory limitation in state law, this limitatiosi inapplicable to the states.

® See http://www.policyconsensus.org

® See G. Wolf, Oregon Experience Launches Community Solutions Partnerships, Nat Civic Rev (Winter 2004).
’ See http://www.policyconsensus.org/publicsolutions/irdeml. For information on Oregon (Public) Solutions
projects,see http://www.orsolutions.org

% See http://www.laane.org/projects/lax_cba/index.html

9 See http://www.orsolutions.org/metrohood/dieselem.htm

12 A good example of leveraging resources involvirE®, not discussed during the Colloquium is thedite
River SEP. Théroad-based group of individuals, organizationsparations, and agencies has created the
nation’s only International Wildlife Refuge in tieetroit River watershed. Millions of dollars ofviestment by
companies, agencies, municipalities, foundationd,iadividuals have been contributed. Demonstgatiow a
SEP can be integrated with other projects in supgfaa community objective, U.S. Steel rehabilitate
approximately 2,000 feet of shoreline downstrearBafnger Park in River Rouge using soft engingerin
techniques, improving fishing opportunities forldhén and families in River Rouge’s only waterfrqatrk.

M Trust for Public Land, “Brownfields to Parks Exalem East Boston Greenway, Boston, MA,” availatle a
http://www.tpl.org/tier3 cdl.cfm?content item id=-8%Xfolder_id=729

12 See http://www.epa.gov/Region8/ej/rockyseps. pdf

13 see www.policyconsensus.orgr a discussion of the role of a convener, ardrétommended skill set.
Two federal environmental statutes implicitly sugpdS EPA’s use of SEPs in settlement agreemefus.
instance, The Toxic Substances Control Act (TSQ#Hically allows US EPA to pursue “settlementshwi
conditions.” 15 U.S.C. §2615(a)(2)(c) specificaajows US EPA to “compromise, modify or remit, kibr
without conditions, any civil penalty which may ineposed under this subsection.” The Clean Air {@AA)
also grants US EPA the authority to “compromisedifyp or remit, with or without conditions,” any
administrative penalties under the Act. 42 U.S1113(d)(2)(B) (2000).See Quan Ngheim, “Comment:
Using Equitable Discretion to Impose Supplementalibnmental Projects Under the Clean Water Ac4,” 2
BC Envt. Aff. L. Rev. 561 (1997).

> Heckler v. Chaney, 470 U.S. 821, 831-832 (1985) (an agency’s digmmetot to prosecute or enforce is
generally committed to the agency’s absolute digomg see also Serra Club v. Whitman, 268 F.3d. 898, 902-
03 (9th Cir. 2001) (finding that Congress imposedmandatory enforcement duty with the provisions or
legislative history of the CWA, even when US EPAdE a violation).

18 1n USv. Atofina Chemicals, Inc, 2002 US Dist LEXIS 15137 (ED PA 2002), a fedelirt observed that
briefing materials did not provide evidence of thkear Congressional authorization” for the SERin
particular consent decree, but made no further cemiion the scope of US EPA authority.

" Us EPA's SEP policies enumerate categories offaabke SEPs. They address several legal and policy
issues, including the procedure for calculatiotheffinal penalty, liability for nonperformance,ergight and
drafting of enforceable SEPSs, stipulated penaltiesymunity input, approval procedures, profitabiiePS,
aggregation of funds and the use of third parbes&nage or implement SEPSee
http://cfpub.epa.gov/compliance/resources/policigd/seps

18 USEPA, Final Supplemental Environmental Projects Policy, available at
http://www.epa.gov/compliance/resources/policiedliseps/fnlsup-hermn-mem.pdf
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19 US EPA Expanding the Use of Supplemental Environmental Projects (June 11, 2003), available at
http://www.epa.gov/compliance/resources/policiedliseps/seps-expandinguse. adip 2.
USs EPA,Guidance Concerning the Use of Third Partiesin the Performance of Supplemental Environmental
Projects (SEPs) and the Aggregation of SEP Funds (December 15, 2003), available at
?lttp://www.epa.qov/compliance/resources/policie{sl//sieps/seps-thirdparties.pdf
21g
21d. at 3.
1d. at 4.
2|d.
%6 See http://www.epa.gov/compliance/civil/seps/index.html
%7 See http://www.epa.gov/compliance/resources/policiesiisieps/projectsideas42004.pdf
%8 See http://www.epa.gov/region01/enforcement/sep
29 qupplemental Environmental Projects: A Fifty State Survey with Model Practices (S. Bonorris, ed.). The
Survey was written in association with the American Basfciation’s (ABA) Sections on Individual Rights
and Responsibilities and the Environment and NaResources.
www.uchastings.edu/site_files/plri/ABAHastingsSERye. pdf
% Miscellaneous Receipts Act, 21 U.S.C. §3301(bp@Qqdirecting that all assessed penalties be dieplis
the US Treasury) and the Anti-Deficiency Act, 3BLL. §1341(a) (prohibiting agency expendituresxitess
of Congressional appropriations).
%1 Del. Code Ann., Title 7, 8§ 6005, 6041 (2004).
%2 Delaware Department of Natural Resources and Enriental Control website, available at
http://www.dnrec.state.de.us/ciac/documents/CEHiveath312006.pdf
%3 New York Department of Environmental Conservatit®R-37 Environmental Benefit Projects Policy”
gf\ugust 1995), available attp://www.dec.state.ny.us/website/ogc/egm/ebp.html

Id.
% Bonorris supra note 29, at 23.
*1d. at 26-27.
3" Final SEP Policy, supra note 17, at 17.
®1d. at 17.
¥1d. at 18.
0 Maine Department of Environmental ProtectiSapplemental Environmental Projects Policy, at 3, 6
ngeptember 17, 2004), availablehétp://www.maine.gov/dep/pubs/sep_pol.pdf

Id. at 3.
“2 Bonorris,supra note 29, at 26-27.
“3 See http://www.epa.gov/compliance/resources/publicatioleanup/brownfields/brownfield-seps.pdf
*4 The ECHO database includes only SEPs resulting fhe enforcement of US EPA’sgulatory programs,
such as the Clean Air Act or the Clean Water Atibas. Data regarding the frequency and value d?sSE
arising from US EPA'’s remedial programs, such asvbfields, are not included. US EPA&wedial
enforcement authority is under the Comprehensiwer&nmental Response, Compensation, and Liability A
(CERCLA).
4> Administrative cases are prosecuted and settlatidopgency, while judicial cases are managed byus
Department of Justice, with the assistance of thengy.
“®In its FY2005-2007 Program Managers Guidance BrHPA Regional Administrators and the State
Enforcement Commissioners, (OECA) identified SE®a aational enforcement priority The FY2007 Updat
further encourages, with examples, use of SEPHcplarly where a SEP would benefit a potential
environmental justice community of concern. OEEX,2007 Update to FY 2005-2007 National Program
Managers Guidance (June 12, 2006) at pp 18, 44, 67, 72-74, and 82.
http://epa.gov/compliance/resources/policies/dé&afpng/npmguidance2007.pdf the Regions and States
heed US EPA’s Guidance, the public can reasonalget the frequency of SEPs, particularly admiaiste
SEPs over which EPA exercises exclusive contrdhdrease.
“" Qupra note 45.
“8US EPA’s SEP policy recognizes eight SEP categpiteluding Pollution Prevention. ECHO reports 14
SEP categories, including several subsets of RafiiRrevention.
49 EJSEAT is a cornerstone of OECA's Strategic Ptarehvironmental justice, and features promineintithe
Agency’s Response to the Office of the Inspectangsal ReportEPA Needs to Conduct Environmental
Justice Reviews of Its Programs, Policies, and Activities, Report No. 2006-P-00034.
http://www.epa.gov/compliance/resources/policiésigireport-ej-response-12-18-06.pdf
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and www.epa.gov/oig/reports/2006/20060918-2006-P-000f4EJSEAT is available to the States.

¥ SEEER is a joint project of US EPA Conflict Preventand Resolution Center (CPRC) and the US
Department of Interior (DOI) Office of CollaboragivAction and Dispute Resolution (CADR).

*1 The four EPA cases included a Superfund casermaifieg case, an enforcement case without a SEf aa
enforcement case with a SEP.

*2 Colloquium participant Andy Rowe, GHK Internatidnaresented the Model.

%3Gee http://www.steppfoundation.org

>4 See http://www.tpl.org
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Attachment A: Participants

Jack Boller is EPA Region 10's RCRA/TSCA Senior Enforcement Inspector.

Steven Bonorris, Esq. is the Associate Director for Research at the Center for State
and Local Government at UC Hastings College of the Law. Over the past several
years, he has managed a series of reports jointly produced by the Center and the
American Bar Association's Environmental Justice Committee, including the
Environmental Justice For All: A Fifty-State Survey of Legislation, Policies and
Initiatives (2004), as well as the forthcoming March 2007 update. Supplemental
Environmental Projects: A Fifty State Survey with Model Practices (2006) looks at the
federal SEP policy and its reverberations in state SEP authorities, and is available on
the web at www.uchastings.edu/cslgl/SEPs.html. He is a graduate of Harvard College
and Law School. Center for State and Local Government Law, UC Hastings College of
the Law, (415) 565-4671 200 McAllister Street, San Francisco, CA 94102,
http://www.uchastings.edu/cslgl

Courtney Brown, Esqg. is an Environmental Law Specialist in the Oregon Department
of Environmental Quality’s Office of Compliance and Enforcement.

Les Carlough, Esqg. is the Senior Policy Advisor in the Oregon Department of
Environmental Quality’s Office of Compliance and Enforcement.

Robert W. Collin, Esq. has included SEPs and SEP-like concepts in his
Environmental Justice Law classes, as well as in his undergraduate and graduate
classes in Environmental Justice, Sustainable Urban Planning, Introduction to
Environmental Studies, and Equity and Environment. His students have applied SEPs
to the collaborative decision-making model that was developed in response to
Executive Order 12898 and its current iteration in EPA Administrator Johnson’s
November 2005 Memorandum reaffirming the Agency’s commitment to integration of
environmental justice and collaborative problem-solving throughout all of its programs.
As one of the first Environmental Justice appointees to an EPA Federal Advisory
Committee [Common Sense Initiative], he supported the multi-stakeholder, consensus-
based, decision-making process that resulted in the PrintStep Pilot model. That model
explicitly was incorporated in the NEJAC model of meaningful public participation and
collaboration. Mr. Collin’s book, The Environmental Protection Agency: Cleaning up
America’s Act, has recently been released (Greenwood Press 2006). His current
research focus is a 2-volume reference work on the 100 most controversial
environmental issues, titled Battleground: Environment.

Pam Emerson is EPA Region 10’s Children’s Environmental Health & Environmental
Education Coordinator. Since joining the Agency in 1998, she has worked with federal
partners, tribal, state and local governments, universities, non-profit community
organizations, health care institutions, school systems, and private enterprises to: 1)
build local and regional capacity for an “ecologically literate” citizenry and 2) improve
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children’s environmental health outcomes while reversing/eliminating growing health
disparities related to environmental exposures. She is eager to explore the use of
SEPs to further this work and, as Region 10’s 2005 “Innovator of the Year”, welcomes
the opportunity to forge new collaborations and ways of doing business! Before
working at EPA, Ms. Emerson served as a U.S. Peace Corps Volunteer in rural Chile,
where she convened a collaborative three-year process to write and implement a
national environmental education curriculum. She has also taught 7th grade biology in
upstate New York. She is fluent in Spanish and co-founder of “Axis of Art” — a
shoestring arts production organization that promotes immigrant artists and inter-
cultural understanding in Seattle. She holds an M.A. in Science Education and a B.S.
in Genetics and Development from Cornell University.

Steve Greenwood is an Associate at the National Policy Consensus Center (NPCC
www. pplicyconsensus.org). He has extensive experience in facilitating collaborative
projects in Oregon. He previously served as Western Regional Administrator for the
Oregon Department of Environmental Quality, where he pioneered the use of
performance measurement and cross-program community-based initiatives. Prior to
his work at Oregon DEQ, Mr. Greenwood worked in the field of community and
economic development. His international experience includes a Fulbright fellowship in
Portugal in 1991 to advise the Portuguese government on Solid Waste policy. In 2000,
he accompanied an Oregon legislative delegation studying environmental issues in
China, and later chaired a reciprocal visit of environmental officials from Shanghai.

Karen Henry is an EPA Region 9 Environmental Justice Coordinator. Her work is
focused on national environmental policy, building and leading collaborative problem-
solving partnerships, and coordinating grants to communities to develop capacity for
grassroots leadership and collaborative problem solving. She has an M.A. in
CivillEnvironmental Engineering and Urban Policy from Tufts University.

Madeline Janis-Aparicio, Esq. is the co-founder and Executive Director of the Los
Angeles Alliance for a New Economy (LAANE http://www.laane.org), a national leader
in the effort to reduce working poverty and rebuild the American middle class. LAANE
first gained recognition in 1995 with the passage of L.A.’s worker retention law, which
helped save the jobs of nearly 1,000 LAX workers. In 1997 LAANE led the campaign to
pass the city’s living wage law, which quickly became a national model. Under Ms.
Janis-Aparicio’s leadership, LAANE pioneered a new approach to economic
development, which has led to the adoption of landmark community benefits
agreements guaranteeing quality jobs, affordable housing, and other protections for
low-income communities. She serves as a volunteer commissioner on the board of the
city’s Community Redevelopment Agency, the country’s largest such agency. She is a
Senior Fellow at the UCLA School of Public Affairs.

Amelia Welt Katzen, Esq. has been an enforcement attorney with EPA Region 1
since 1990. Ms. Katzen has been the Region 1 coordinator for Supplemental
Environmental Projects since 1991 and a member of EPA’s national SEP Workgroup
since 1994. As the Region 1 coordinator, she authored a Regional SEP Policy that
ultimately led to the development of EPA’s national policy. She has negotiated SEPs
in over 25 of her enforcement action settlements, including SEPs that relied on close
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partnerships with the Trust for Public Land, the Nature Conservancy, and the Dudley
Street Neighborhood Initiative. Ms. Katzen currently advises Regional enforcement
personnel on all matters relating to SEPs, including developing SEP ideas, ensuring
compliance with the SEP Policy, drafting SEP provisions in settlement agreements,
and implementation issues.

Monica Kirk, Esq. is an EPA senior enforcement attorney who has served at both
EPA HQTRS Office of Environmental and Compliance Assistance (OECA) and EPA
Region 10 (the Seattle and Portland offices. As Special Counsel to the Regional
Administrator, she has been involved with community-based, environmental justice,
economic justice, and social justice work. As a Special Assistant United States
Attorney (SAUSA) for the District of Oregon, she co-managed the Environmental
Justice Enforcement Initiative. Prior to joining EPA, Ms. Kirk was a legal services
attorney (1981-1986). She earned her J.D. from the University of Oregon and her
L.L.M. in international environmental law from the University of Washington. She
currently serves as Special Counsel to the Director of the Office of Civil Rights and
Environmental Justice, on special assignment to the National Policy Consensus Center
(NPCC).

Ron Kreizenbeck has been the Deputy Regional Administrator (DRA) for EPA Region
10, which has jurisdiction in the Pacific Northwest states of Washington, Oregon,
Idaho, and Alaska, since 2001. He teamed with Regional Administrator John lani in
advancing a number of programmatic and management initiatives, including: working
on water quality and endangered species issues in the Columbia River; developing
programs dealing with air quality impacts stemming from field burning in Northern
Idaho; relationship-building related to the Coeur d’Alene Superfund megasite,
developing homeland security and emergency response programs, and restructuring
the Region’s organization to more effectively address current and projected issues and
opportunities. He is a charter member of the Agency, holding a number of wide-
ranging leadership positions in Region 10 prior to his appointment as DRA, including:
Director, Alaska Operations Office, serving as the Regional Administrator’s senior
representative in our largest state; Deputy Director, Office of Water, managing the
groundwater, coastal and water planning programs; Chief of Staff to the Regional
Administrator, overseeing External Affairs and International activities and providing
liaison to the four State Operations Offices; Director, Environmental Services Division,
managing the Region’s technical and scientific program offices and the Manchester
EPA Laboratory; and Director, Office of Enforcement and Compliance, managing the
coordination of all enforcement and compliance activities in the Region. Mr.
Kreizenbeck has also served in two assignments at EPA headquarters in Washington,
D.C. He was Deputy Director of the Office of Marine and Estuarine Programs following
the Exxon Valdez incident in Alaska. He also served as Director of the State Capacity
Implementation Team, managing the completion of the National Task Force report and
establishing standards leading to the creation of the National Environmental
Performance Partnership System. He received EPA’s Gold Medal for restoration
activities in Prince William Sound following the Exxon Valdez oil spill.

Greta Lilly, Esq. received her J.D. from Lewis & Clark Law School in May 2006 with a
certificate in environmental and natural resources law. She worked as a legal intern for
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Monica Kirk at the National Policy Consensus Center at the time of the Colloquium,
and now works as a Program Associate for the Center.

Langdon Marsh, Esqg. is currently a Fellow with the National Policy Consensus Center
at Portland State University, where he works with state governments and others on
collaborative problem solving for various regional and local issues like watersheds and
sustainability. In 2001, he worked for then Oregon Governor John Kitzhaber, assisting
projects which demonstrate sustainability by meeting environmental, economic and
community objectives simultaneously, using broad partnerships with business,
nonprofits, and government. From 1995 until 2000, he was Director of the Oregon
Department of Environmental Quality (DEQ). While there he managed 700 plus
environmental professionals and was deeply involved in environmental enforcement,
including SEPs, environmental justice, collaborative problem-solving, sustainability,
pollution prevention, and toxics reduction. In 1994-5, he served as Commissioner of
the New York State Department of Environmental Conservation (DEC), a combined
environmental and natural resources agency. He also held a variety of positions with
that agency beginning in 1973, including General Counsel and Executive Deputy
Commissioner. During the 1980’s and early 1990’s he was involved in early efforts to
incorporate environmental justice into agency programs and actions and in developing
SEPs. He is a member of the EPA’s Financial Advisory Board and the National
Environmental Justice Advisory Committee (NEJAC) and is vice president of the board
of Sustainable Seattle. He recently completed his second tour of duty as a board
member of the Environmental Law Institute in Washington, DC. , National Policy
Consensus Center (NPCC), Portland State University, 720 Urban & Public Affairs
Bldg., PO Box 751, Portland, OR 97207, (503) 725-9098, [Imarsh@pdx.edu,
www.policyconsensus.org.

Robin Morris Collin, Esq. is Professor of Law at Willamette University School of Law
in 2004 after a distinguished ten-year career as a tenured member of the faculty at the
University of Oregon School of Law. She was awarded the David Brower lifetime
achievement award in 2001 by the Pubic Interest Environmental Law Conference, and
the Orlando John Hollis Distinguished Teaching Award in 1997. She helped to found
the Sustainable Business Symposium in 1996 with students from law and business. In
1994 she co-founded the Conference Against Environmental Racism (CAER) with
Robert W. Collin and the students of the University of Oregon Survival Center. In
1993, she was the first professor to teach sustainability and the law at an American law
school. At Willamette, Professor Morris Collin teaches Remedies, Professional
Responsibility, Criminal Procedure and Sustainability and the Law. She served from
1996 to 1999 as a Council Member on the Print Step Initiative and on the EPA’s
Common Sense Initiative, a federal advisory committee pioneering multi-stakeholder,
collaborative environmental problem solving.

Markus Niebanck is the Director the West Office of the Trust for Public Lands (TPL
http://www.tpl.org). He manages TPL's Environmental Analysis and Remediation
program. He provides internal guidance to project staff in association with Brownfield-
to-Park projects and non-Brownfield project environmental issue management
(including public outreach and participation planning). He supports staff’s efforts to gain
acquisition or restoration funding for the conversion of environmentally-impaired
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property to park or recreational space end uses. Although having only limited (for the
time being) SEP experience, he has a personal interest in collaborative problem
solving, and intends to facilitate TPL’s participation in such opportunities over the years
to come.

Deborah Nesbit is the Case Tracking Specialist for the Oregon Department of
Environmental Quality’s Office of Compliance and Enforcement.

Marc Pacifico is a state environmental manager at the Washington Department of
Ecology (DOE) with twenty-five years of experience with water quality regulation,
including oil spill clean up, water quality monitoring, wastewater discharge permits,
treatment, inspections, compliance, and enforcement. He currently works in the DOE’s
Southwest Regional Office, Industrial Unit and is responsible for compliance and
enforcement activities relating to wastewater and stormwater discharges from industrial
sites. Mr. Pacifico has negotiated numerous penalty settlements for the DOE’s Water
Quality Program. He served as Chair for the Department's Enforcement Coordination
Team for six years, working with the Team developing the Department's Compliance
Assurance Manual, and Penalty Settlement Guidelines. He is the Chair of the Water
Quality Enforcement Workgroup.

Suzanne Powers is the EPA Region 10 Emergency Planning Community Right to
Know Enforcement Coordinator. Using innovative settlement negotiation techniques,
has obtained an almost 100% success rate in convincing companies to implement a
SEP under either the category of Emergency Planning and Preparedness or the
category of Pollution Prevention. Her largest SEP resulted in over $500,000 for
emergency equipment for 5 counties and another $6 million on pollution prevention.

Andy Rowe, Ph.D. has over twenty-five years experience as an economist and
evaluation consultant in North American, European, and international development.

He has a Ph.D. from the London School of Economics and now works primarily in the
resource and environmental sector and on international development assignments. He
is a past President of the Canadian Evaluation Society and undertakes leadership
assignments for the American Evaluation Association. His evaluation system for
environmental conflict resolution is in place at four federal environmental agencies and
a number of state agencies. He led the development of the SEEER system to evaluate
the environmental and economic effects of environmental decisions. SEEER is being
used by EPA and Interior to assess the effects of collaborative decision-making. He is
a principal at GHK International <http://www.ghkint.com>.

Yalonda Sindé is the Executive Director of the Association of Environmental Health
Academic Programs (AEHAP). Formerly, she was the Executive Director of the
Community Coalition for Environmental Justice (CCEJ), the first environmental justice
group in the Seattle area. She has been an organizer on issues of low-income
housing, welfare reform, children's health, environmental justice and economic justice
for the past eleven years. Her leadership has helped the northwest environmental
justice movement and CCEJ emerge as a major force in the local, regional and
national environmental justice movement. Ms Sindé has earned a BA in Political
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Science and a Masters Degree in Non-Profit Leadership from Seattle University. She is
a talented facilitator, organizational development expert, and community educator, and
outreach specialist. She is an effective event coordinator, co-coordinating hundreds of
workshops, trainings and events on a variety of community issues, speaking to
thousands of people. She is the recipient of numerous awards including: The UW
Health Sciences Ctr. MLK Jr. Distinguished Service Award (2007), the American
Friends Service Committee Leadership Award (2006), the EI Centro De La Raza
Leadership Award (2003), the Samuel B. Mckinney Award for Peace and Justice
(2002), the Washington Health Foundation Award (2002), the Environmental Education
Association of Washington Presidents Award for Environmental Leadership (2002-
2003) , and the Bon Marche Follow the Leader Award, 1998. She has gained notoriety
for her articles, speeches and leadership ability in bringing together diverse
constituents to address environmental justice, economic and social justice issues.
Association of Environmental Health Academic Programs (AEHAP) 2632 SE 25th Ave
Suite D, Portland, OR 97202. (503) 235-6047, ysinde@aehap.org
http://www.aehap.org

Frank Stewart was the Executive Director of the Strategic Environmental Project
Pipeline, (StEPP Foundation http://www.steppfoundation.org) based in Denver,
Colorado, until July 2004. The StEPP Foundation is a 501(c)(3) not-for-profit
organizations established in 2001 to identify viable clean energy, energy efficiency,
and pollution prevention projects to address specific criteria required by various
funding sources. For the two years prior to accepting the role of Executive Director,
Mr. Stewart served as the Chairman of the Board of the Foundation and was
instrumental in guiding its creation and development. Mr. Stewart continues to serve as
a member of the Board of Directors of the Foundation and currently is Director of its
Southeastern Division. From 1994 until his retirement from federal service in 2002, Mr.
Stewart was the manager of the U.S. Department of Energy’s Field Office located in
Golden, Colorado. In this role, he managed the drafting, review, and ratification of the
contracts that governed most of the Department’s research, development and
deployment in energy efficiency and renewable energy. As Field Office Manager, Mr.
Stewart was the contracting official for most of the technology development work of the
Office of Energy Efficiency and Renewable Energy, including the work at the National
Renewable Energy Laboratory. Until March 2005, Mr. Stewart held memberships on
the Board of Directors of the Colorado Renewable Energy Society and the American
Association of Blacks in Energy. Currently he is a member of the Board of Advisors of
the International Center for Appropriate and Sustainable Technologies and a member
of the EPA’s National Advisory Committee on Environmental Policies and
Technologies (NACEPT).
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Jeri Sundvall-Williams has been the Executive Director of the Environmental Justice
Action Group (EJAG http://home.teleport.com/~ejag) since 2000. She has been
educating and organizing on environmental justice issues for over twelve years. Ms.
Williams was initially introduced to environmental justice issues in 1994 while working
as a hotel worker exposed to toxic chemicals. From there, Ms. Williams became an
organizer for low income and workers of color to address on the job exposures and
workers rights. She participated in the creation of the 1998 Lead Comprehensive Plan
for the City of Portland, Oregon. From 1998 t01999, she served on the Portland
Brownfield Showcase Community Advisory Committee, which is viewed nationally as
model for community involvement. In 2000, she was appointed by Oregon Governor
Kitzhaber to the Portland/Vancouver Bi-State Transportation and Trade I-5 Corridor
Task Force to address healthier solutions in transportation for the region. Among the
successes of this collaborative process is the creation of an ongoing environmental
justice workgroup convened by the Oregon Department of Transportation and a 1%
mitigation fund for North/Northeast Portland. In 2000, Ms. Williams also co-founded
the Urban Workers Union that organized Diamond parking lot attendants, who won an
election and a contract within a year of their conception. Since 2001, she has served
on the ODOT'’s Delta Park to Lombard Project, overseeing the Community
Enhancement Fund grants, and is serving on the Columbia River Crossing Task Force.
Ms. Williams is the Recipient of numerous awards, including the Steve Lowenstein
Award (1997) for serving poor and underprivileged communities, the Matthew
Gonzalez Organizing Award (1998) for outstanding organizing, the Robert Liberty
Regional Leadership Award (2004) for EJAG’s Oregon Steel Mills victory, and the
Alston Bannerman Fellowship Award (2006). In November of 2006 she accepted a
position with the city of Portland office of Neighborhood Involvement and is currently
the manager for the city's first Diversity and Civic Leadership Academy. Environmental
Justice Action (EJAG) Group (EJAG), P.O. Box 11635, Portland, OR 97211, (503) 283-
6397, ejag@teleport.com, http://home.teleport.com/~ejag;
Jeri.Williams@oci.portland.or.us, Office of Neighborhood Incvolvement , Cityof Portland,
1221 SW 4th Ave., RM 110, Portland ,Oregon 97204

Michael Wenstrom has served in EPA Region 9’s Environmental Justice program for
the past six years. Mr. Wenstrom has worked in the arena of public policy for more
than thirty years. He began his professional career working for the California
Legislature as a Senior Staff Analyst, specializing in environmental and transportation
issues. He managed projects to encourage the deployment of mass transit systems
throughout the state and lead the team that designed and demonstrated the use of
ultra-low emission vehicles. He then became a founding partner of the nation's largest
on-line legislative and regulatory information service and was a contributing editor to
the California Journal, the leading statewide journal of California policy and politics. He
has worked collaboratively with Region 8 staff to bring resources to disadvantaged
communities. Examples of this work include (1) assisting EPA Enforcement staff to
negotiate Supplemental Environmental Projects which directed money to communities
to remedy past environmental ills, (2) working with the people of Pueblo, the state of
Colorado and the US Army to give the community a greater voice in the pending
destruction of 780,000 rounds of chemical weapons and (3) working with Pueblo
neighborhoods to develop collaborative processes to address a number of
environmental and environmental health issues. Currently, Mr. Wenstrom and the EJ
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Team are working with a variety of internal and external partners to encourage the
inclusion of SEPs in enforcement agreements across the Region.

Greg Wolf is the Director of the National Policy Consensus Center (NPCC
www.policyconsensus.org which hosts the Oregon Solutions Program
http://www.orsolutions.org and the Oregon Consensus Program
(http://www.odrc.state.or.us). NPCC provides governors and policy makers with
consultation and research into consensus building. He graduated from the University
of Oregon Honors College in 1975 with a B.A. in Interdisciplinary Studies focusing on
land use issues. In the mid to late 1980s, Mr. Wolf served as the Executive Director of
the Capitol Planning Commission and the Assistant Director of the Oregon Department
of Land Conservation and Development (DLCD). He co-founded Oregon’s dispute
resolution program in 1989. When Governor Kitzhaber took office in January 1995, he
hired Mr. Wolf as his Community Development Advisor, with primary responsibility for
programs in the Departments of Transportation, Economic Development, Land
Conservation and Development, and Housing, where he created a state and local
problem solving system called the Community Solutions Team. He also served as
Governor Kitzhaber's Dispute Resolution and Sustainability Advisor.

Melanie Luh Wood is the Director of EPA Region 10’s Office of Civil Rights and
Environmental Justice (OCREJ). For the first twelve years at EPA, Ms. Wood was the
Director of External Affairs, overseeing press, Congressional and International
Relations, Environmental Education, and Children's Health. Although having limited
experience with SEPs, she has successfully influenced pre-settlement negotiations on
Region 10 enforcement actions by suggesting SEPS that included an emphasis on
Environmental Education and Children's Health. She has also served as the Director of
External Affairs for the Washington State Department of Ecology. Ms. Wood was one
of the lead staff on the development and implementation of Governor Gardner's
Environment 2010, a joint project of the State of Washington and the EPA. This
grassroots effort produced a public and private sectors’ shared vision for the future of
the Environment in the state. Environment 2010 was a unique collaborative process
that resulted in an action agenda.
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Attachment B

SEP Collogquium: Collaborative Governance for

Enhanced Community Benefits
March 28-29, 2006

SIX STRATEGIES WITH RECOMMENDED NEXT STEPS

1. Increase Public Accessibility to SEP Information and Role in SEP
Project Identification

Develop a Collaborative SEP Listserve for participants and
others who wish to work on collaborative SEP issues.
Create SEP Library, SEP Idea Bank, and/or SEP Fund Bank,
both state and federal, to post on Internet.

Include SEP information in pre-filing notices to alleged
violators.

Post nonconfidential enforcement-related information, such
as Notice of Noncompliance/Violation and Complaints, on-
line.

Publish Notice of Noncompliance/Violation and Complaints in
community newspaper with information about SEPs.

Make SEPs website user friendly with links to funding or
other resource-related links.

2. Build the Capacity of Regulatory Agencies to Participate in
Collaborative SEPs

Create in each agency a SEP Team or Coordinator to promote
and facilitate efficient, effective, and inclusive collaborative
approaches.

Provide training, experience, and incentives for legal,
regulatory, and restoration staff and others for collaborative
SEPs and resource leveraging.

Promote cross-media and cross-jurisdiction communication
related to enforcement and potential SEPs.

Look for opportunities to make SEPs more collaborative, less
ad hoc, and more replicable.

Share stories, successful and otherwise, more broadly,
including with nongovernmental stakeholders.

Consistently document environmental and environmental
health outcomes achieved by collaboration.

Feature SEPs in Enforcement Press Releases.

3. Build the Capacity of Community-based Groups to Participate





Invest strategically in increasing knowledge about SEP
opportunities among local nonprofits/community groups
interested in potential SEPs in their communities.

Plan and fund training and mentoring for nonprofits and
community-based groups to prepare them for when and how
to participate, and to address power issues among agencies,
community groups, and sources.

4. Build the Capacity of Conveners and Neutral Forums to Make
Collaborative Processes Work

Engage neutral forums such as university-based conflict
prevention and resolution programs to assist conveners of
collaborative teams to identify and educate participants and
design appropriate processes.

Identify appropriate conveners of collaborative teams, such
as legislators, local officials, and respected business or
nonprofit leaders and inform them of best practices in
convening and developing leveraged projects and
investments.

5. Issues for all Stakeholders

Educate lawyers on all sides about SEPs, collaboration, and
leveraging.
Plan and fund joint training and mentoring for senior
managers and staff of agencies, community-based groups,
and nonprofits.
Decide ‘who pays’ for the collaborative SEP process.
Violator vs. Shared Implementation (whose project is it?)
o Distinguish between “ownership/accountability” and
“control”
o Clarify who controls the outcomes (and remains
responsible for implementation)

6. Measures of Success

Embed qualitative and quantitative measures of success and
accountability in the collaborative design of the SEP process.
Accountability requires that the expectations are understood,
and results visible in the short term.






Attachment C

SEP Colloquium: Collaborative Governance for

Enhanced Community Benefits
Rev. 5/10/2006

13 Immediate NEXT STEPS'

1. Develop and maintain a Collaborative SEPs Listserve for Colloquium participants
and others with an interest in expanding the use of collaborative SEPs.

2. Plan and fund training and mentoring for state and federal enforcement staff
and environmental justice communities.

3. In collaboration with Agency program and legal management, support or
undertake internal outreach to EPA and states to_create management support,
including incentives for legal staff and others for collaboration, collaborative
SEPs, and leveraging initiatives.

4. In collaboration with CPRC and OGC, work with EPA Human Resources Council to
include Collaboration and Innovation among the core competencies for
promotion of existing employees and for hiring new staff.

5. In collaboration with appropriate Colloquium participants, support or undertake
external outreach to nonprofits, community-based groups, schools, and
neighborhood associations by offering briefings on enforcement, collaboration,
SEPs, and leveraging.

6. Arrange briefings and solicit feedback on the Colloquium Recommendations
from appropriate EPA managers in program, legal, enforcement, dispute
resolution conflict prevention, and innovation/sustainability Offices at HQ,
R1, 8,9, and 10.

7. Promote SEP Libraries, SEP Idea Banks, and SEP Funds Bank.?

8. Feature SEPs in Enforcement Press Releases.

9. Get answers to fundamental questions, including: (a) when is the earliest that
information regarding enforcement and a potential for a SEP can be available to
the community and (b) how the collaborative process can be funded.

10. Work internally with the ABA and the WA and OR state Bar associations to
provide training (Continuing Legal Education, or  CLE) in SEPs, collaborative problem-
solving and environmental justice (E)).

11. Initiate some demonstration collaborative SEPs pilots with willing
Non-Complying Potential Partners (NCPPs) or violators, affected communities, and
other stakeholders, with the potential for resource leveraging.

12. Prepare a Report based on Colloquium and Recommendations (this would be
vetted among participants prior to publication) to be_ published on the web and

! Formerly 13 Next Steps (Concrete Tasks & Tangible Outcomes by August 1, 2006)
% See EPA OECA SEP library and idea bank at http://www.epa.gov/complinace/civil/seps/index.html.





to Colloguium participants for distribution in a manner suitable for their
respective constituencies.

13. Publish Proceedings of the Colloquium on the web and via CD.







Attachment D

Selection Criteria for SEP Demonstration Pilots/Projects
May 15, 2006

1. Likelihood to reach an agreement on the proposed Project within 6-12
months. This would include a reasonable timetable for implementation,
including Goals and Deadline(s). Implementation, in terms of the
regulatory agency’s role, would be minimal after the agreement is
reached.

2. Opportunities for resource leveraging;

3. Opportunities for a collaborative governance approach that involves
different sectors (local, federal, state governments, businesses,
nonprofits, community groups, private citizens, academia) in decision-
making and/or implementation;

4. Existence of a neutral forum;

5. Source of funding! for process (meetings, fact-finding, facilitation,
assistance to convenor); and

6. Appropriate candidate(s) for conveners.2

! Among the expected outcomes of using a collaborative governance approach to leveraging
resources vis-a-vis SEPs is that the SEP itself would leverage the resources needed to fund the
collaborative process.

2 For a discussion of the role of a convener, and the recommended skill set, see the NPCC/PCI
website at www.policyconsensus.org.







WHAT CAN EVALUATION
CONTRIBUTE TO
SUPPLEMENTARY

ENVIRONMENTAL PILLANS?

Andy Rowe
GHK International
March 2006
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Systematic Knowledge About Process And
Results

1. Useful

*  Khnowledge that can be used directly to target process improvements

*  Khnowledge that can be used directly to address external accountability requirements
2. Credible

*  To practitioners and managers

e To key external stakeholders such as EPA managers, OMB
3. Valid and Reliable

e Systematic knowledge that can be statistically tested and proven to have both internal
reliability and validity and external validity

4. Feasible
. Timely
. Affordable
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Examples From Similar Evaluation
Applications

1. Evaluation system for collaborative decision making
used in federal and state agencies

 US EPA, DOI, USIECR and others under interagency agreement to
USIECR

*  Oregon, Florida and others under arrangement with PCI

e  Directly with practitioners under contracts with GHK International

2. SEEER - Systematic Evaluation of Environmental and
Economic Results

*  Developed with Hewlett Foundation funding and first applied to 6 Oregon
fish and freshwater cases

*  Then applied to 5 EPA water cases

*  Now working with DOI NPS Off Road Vehicle use in National Seashores
and US EPA Superfund
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About SEEER

1. SEEER Key Questions

e  What are the environmental and economic effects of environmental
decisions?
— Initially SEEER applied to ADR
— Flexible, feasible, credible, valid and reliablt

— Policy and site specific decisions

SEEER Development Team
*  Andy Rowe GHK International

*  Bonnie Colby Agricultural and Resource Economic, U of Arizona

e  Mike Niemeyer Oregon Department of Justice
e  Will Hall Conflict Prevention and Resolution Center US EPA
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SEEER — EPA Cases
Key Findings

A. The decisions reached in the four site specific
cases are more effective compared to their
likely alternatives

1. Inputs are less
i. Estimated time savings of 0.5 to 1.5 PY on three of the cases

. Decisions reached more quickly

2. Gains are better
i.  Environmental effects are judged to be about 25% better
. Agreements are judged to be better and more durable, easier to implement
iii. Modest gains in environmental management
iv. Indications of gains in organizational effectiveness

v. Post agreement costs to state and federal agencies are modest and associated
with improved environmental gains
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SEEER - Inputs To Reach And Implement

Case 1 (Superfund)

Case 2 (Enforcement)

Case 3 (Permitting)

Case 4 (Enforcement with SEP)

A Decision

Number of

Change
weeks
hours / .
savings
week
occur over
-27 78
-56 13
-41 13
5 13

Estimated
hours
saved

2106
728
533
-65

2 Estimated time savings from senior staff are significant

- Valuation assumes senior staff paid at attorney level

Estimated
Value

$133,731
$46,228
$33,846
-$4,128

2 SEP case required more time than alternative to create the SEP
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SEEER - Changes In Direct Costs To
Government

= C(Collaborative decisions are more creative and often
more complex

* 3 of 4 cases government is the regulated entity

- 4 Cases — government net expenditures increased

e Case 1 (Superfund) EPA contributed towards costs of remedial actions

* Case 4 (SEP) — state government did not pay penalty but had costs from
SEP, federal revenues lower

e C(Case 2 — net government savings from overall reduction in science
requirements from better targeting science studies and monitoring

* Case 3 — Government PRP expended additional funds for remediation
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SEEER - Effectiveness

= Input costs lower

* Savings from reaching agreement sooner = approximately 0.5 to 1.5

PY ($33,000 to $134,000 per case)

* Additional savings in process costs collected from CPRC evaluation
system

= Benefits

* Enhanced environmental effects — about 25% better
* Gains in organizational effectiveness — not quantified

e (Gains in environmental management
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SEEER
Information Sharing In Collaborative

Processes
> Information sharing is a key [ _
element of good planning and | ¥
implementation decisions E
e  In Oregon shown to be a E 8
necessary condition for valid and é
reliable judgments by planning and 3
implementing parties f__Ts >
= The level of information g
sharing is similar for EPA and | [ 3
Oregon cases 2
8o
Aia Ageaat Ingenatdion
0 BPAGes O Qe Gsss
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SEEER - Undetlying Environmental

Problems

> Unc.lerlymg 3 10
environmental problems c5
. Qo
more fully addressed in £

EPA cases S0 [
=0
2 Responses reflect >0

pon: G 5%
underlying problems "
according to the E)GE,

respondent’s organization Z8 B
o

c
> %)
EPA Gregn
0 Yes[ Patlyd No
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SEEER - Reasons For Engaging In
Collaborative Process

2> The EPA cases were triggered by

a compliance issue in permitting 100%
or enforcement settings .
e External expectations (from key L
stakeholders, public, etc.) were far less
important to parties to EPA cases %

e Settlement was less of an issue for EPA
cases, likely because EPA has 2
enforcement and permitting authority

> Parties to EPA cases viewed the 0%
potential financial benefits of MinResn  Sxod | MinResn Saod
collaborative processes much Reesm Reeem
more importantly than parties to BAGES QegnCees

the Oregon cases

[0 SHtlavet Rogeash Fredd Resas Edard Eqedaias
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SEEER (OREGON) Social Capital
More Friends Or Better Friends?

Interest Group Strength of Extent of Social
Social Capital Capital

Government - Federal US Fish and Wildlife | BLM

Tribal Warm Springs / Umatilla

Business

Government - State

Environment / Resource

Umatilla

Water for Life /
OWRC

Trout Unlimited

Government - Loocal

League of Oregon
Cities

None

SHK
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SEEER - Value Of Change Oregon Fish Stocks
From Collaborative

Umatilla Pelton
Per Fish
Species Value Using 1993 — 2014 2011 — 2021
BIM ($2004 M) ($2004 M)
Steelhead Trout $72 $3.96 $1.37
Spring Chinook $104 $8.32 $1.98
Fall Chinook $104 $12.48 $4.47
Coho $104 $6.24 $62.9
Total $31.00 $70.72
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SEEER - Oregon Cases Environmental

Effects (Parties Only)

Economic Use
Economic Use
Recreational Use
Recreational Use
Fish & Water
Fish & Water
Resource Mgt

Resource Mgt

10 Year |

60 Year

10 Year

60 Year

10 Year

60 Year

10 Year

60 Year

0.00

0.25 0.50

0.75

Environmental Index

1.00

6 [H/K]
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SEEER — Oregon Fish And Water Effects
(Science Panel)

Pelton 60 Year

Pelton 10 Year

W Alternative

Umatilla 60 Year B Collaborative

Umatilla 10 Year

Marmot 60 Year

Marmot 10 Year

0 0.25 0.5 0.75 1

Environmental Index
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SEEER - Parties To EPA Cases Judge
Environmental Effects Positively

2 Collaborative cases judged

te 60 Year |
to provide about 25% .y
improvement in tel0Yer [

environmental effects Menegenent 10 Yeer |
compared to alternatives Mt e Yer [
2 Management gains judged _ |
most positive et 1
 Consistent with judgments by Contaminants 60 Year

parties to the Oregon cases

(@d)

(@d)

= Longer terms gains greater Contamirents 10 Yeer [

than short term Becteria 10 Year
* Expected result and consistent with
Oregon cases 025 000 05 050 075 100
2 Short term habitat gains Difference between eifects fromcollaborative and alternative dedisions (0=no
judged negative effect, 1LO=significant effect)
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SEEER - Comparing Collaborative To
Parties’ Optional Processes

2> 52% of EPA respondents said collaborative more durable than their
optional process
*  71% of Oregon parties said the collaborative was more durable
* In EPA settings the optional process 1s likely more durable than in settings such as
the Oregon natural resource cases
> Collaborative process shortens time to decision / agreement
*  061% of EPA respondents said collaborative process took less time
*  51% of Oregon parties said collaborative took less time
* 4% of EPA respondents said collaborative process took more time

. 22% of Oregon parties said collaborative took more time
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Collaborative Decisions
Evaluation System

= Results focused

= Intended to provide a transparent and credible flow
from information sources to performance

- First and essential step is to develop the logic of
collaborative decision making

= Availability

e Agencies apply (e.g. EPA CPRC, USIECR)

e Agencies can access (e.g. state agencies through PCI, federal through
USIECR)

e  Practitioners can access through GHK International (no ICR requirement)
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CPRC ADR Processes

Process Outcomes for Agreement Seeking
and Non-Agreement Seeking Processes

Right parties are
etfectively engaged

Appropriate
process scope and
design is used

Parties have
capacity to engage
in the process

Parties understand
issues/ narrow
areas of
disagreement to
key issues

Appropriate neutral(s)
guides the process

Best information (legal,
technical, etc) used by
parties

Parties communicate
and collaborate
effectively

Parties’ capacity to
manage and resolve

conflicts is improved

All parties are satisfied
with the process

Agreement Outcomes
for Agreement Seeking

Processes

CPRC Accountable

Issues that parties
cannot agree on
addressed with

other approaches

Parties reach
complete and

durable

agreements

All parties are
satisfied with what
they have achieved

__________________________

v

Downstream
Outcomes

Agreements are
implemented

Agreements endure
changes in
conditions and
unanticipated
events

Parties will use
collaborative
processes motre
trequently and
expend fewer
resources on
disputes

Reduced frequency
and intensity of
disputes

Accountability

-





What Does Evaluation Require?

- Clear and obsetrvable goals and outcomes
- Systematic information gathering

2 Engagement of key stakeholders in entire evaluation
effort

= Political capital
2 Necessary approvals (e.g. ICR)

2 Resources for design, implementation and use
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Possible SEP Process OQutcomes

SEP Opportunity
Engaged

Pipeline
Inventory of potential
SEP projects exists
and is renewed

Opportunity
Possibility for a SEP is
created, recognized

and engaged

Convening
An agent with political
capital initiates the
SEP process

Mobilize
Interests are engaged
in SEP planning

s [HIK]

Good SEP Design

Assess/Research

Charts process for
SEP

Strategy
Optimal approach for
this SEP 1s identified

Barriers Addressed
Barriers to this SEP

are identified and
addressed

Design
SEP design satisties
legal requirements and
optimizes community
benefits

SEP Successfully

Implemented

Agreement

Agreement including
the SEP concluded

Mobilize
Key interests engaged
in implementing the
SEP

Implementation
SEP i1s efficiently
implemented

Maintain
SPE investments
maintained efficiently

| to an appropriate level ||

of function

Downstream

Outcomes

Advocates
SEP parties
advocate for SEPs

Communities

Communities are
better off from the
results of the SEP

Evaluate
Systematic
evaluation of SEP
used for reflective
practice and
identifies the
incremental
contributions

21





Evaluating SEP Results

2 Environmental results

1. Identify the independent environmental variables that the SEP affects directly
e Example: fish habitat not fish, discharge not public health
i. Direct environmental effects
. Environmental use (recreation, commercial)
iii. Environmental management

2. Identify a reasonable alternative
i. Can be straight penalty without SEP
ii. Can be another decision

3. Triangulate assessments of the environmental effects from SEP and alternative

4. Establish validity , reliability and credibility

= Economic results
1. For parties
i.  Social capital, morale, public image
ii. Efficiency of process
iii. Financial effects
2. For society
i.  Values of changes in resource, public health
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Going Forward

1. Be clear about what is a SEP

* Ilean to the narrow concept of SEP as an option in enforcement
e Already have vehicles in collaborative processes to enhance permitting,
Superfund, etc.
2. Be strategic in raising visibility of SEPs

*  Guard against risk that your more creative use of SEP becomes
representative of SEPs in general

3. Pilots

*  Be absolutely certain that your pilots will show strong environmental
benefits directly attributable to the SEP and that would not have occurred
without the SEP

e These environmental benefits should align with the current and emerging
priorities of agencies you are targetting
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Summary

2 Now have techniques to evaluate the environmental and
economics effects of environmental decisions

. Can attribute changes to a decision

e Can compare them to an alternative

- Can evaluate process

2 Good evaluation can address many accountability
requirements such as those of OMB - PART
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